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A JUDGE’S GUIDE TO ATTENDANCE BARRIERS (‘TRUANCY’) 
AND ACT 138 
August 2024 

This fact sheet is intended for Magisterial District Judges (MDJs) and other judges to use when 
adjudicating truancy matters under Pennsylvania’s compulsory school attendance law. It 
highlights key changes to the law in light of Act 138 of 2016, which substantially changed the 
truancy provisions of Pennsylvania’s Public School Code.  

Attendance barriers are often school-
based and systemic in nature. 
Racism and poverty cause Black and 
Brown students to experience greater 
systemic attendance barriers.  
 
Studies show that in Pennsylvania, as in other 
states, families of color and families living in 
poverty are most likely to experience truancy 
proceedings due to a variety of intersecting 
systemic barriers, including racism and unequal 
access to resources.1 Importantly, when analyzing 
barriers to school attendance, the Pennsylvania 
Joint State Government Commission determined 
that both poverty and racism caused disparities 
in attendance barriers.2  

Despite this important finding, fault is often 
inappropriately ascribed to individual families. 
Racism, housing instability, and other systemic 
factors often lie at the root of attendance 
barriers. In many cases, students fail to receive 
the educational support and services they need. 
Families of color may also encounter racially 
hostile school environments and school 
personnel who choose not to permit families to 
correct their children’s attendance records or 
continue to mark children absent when a known 
school-based barrier, such as lack of 

transportation, has prevented them from 
attending school. Involvement in truancy 
proceedings can have negative, lifelong, and 
intergenerational consequences for students and 
their families, including a child’s removal from 
their home.  

Compulsory school age 
A student must be of compulsory school age to be 
subject to Act 138 and other compulsory school 
attendance laws. Changes to the compulsory 
school age took effect beginning in the 2020-
2021 school year and were enforced during the 
COVID-19 pandemic.3 These changes require all 
students to attend school no later than age 6 
until age 18 or graduation, whichever occurs 
sooner.4 These requirements apply across 
Pennsylvania.  

The purpose of Act 138 
Act 138 begins with a preamble stating that its 
purpose is to “improve school attendance and 
deter truancy” through a comprehensive approach 
to consistently identify and address attendance 
issues as early as possible with credible 
intervention techniques in order to: 

• preserve the unity of the family whenever 
possible as the underlying issues of truancy 
are addressed; 

https://www.legis.state.pa.us/cfdocs/legis/li/uconsCheck.cfm?yr=2016&sessInd=0&act=138
http://jsg.legis.state.pa.us/resources/documents/ftp/publications/2015-10-27%202015%20TAC%20Final%20Report%2010-27-15%203pm.pdf
http://jsg.legis.state.pa.us/resources/documents/ftp/publications/2015-10-27%202015%20TAC%20Final%20Report%2010-27-15%203pm.pdf
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• avoid the loss of housing, the possible entry 
of a child to foster care, and other 
unintended consequences of disruption of an 
intact family unit; and 

• confine a person in parental relation to a 
child who is habitually truant only as a last 
resort and for a minimum amount of time.”5 

In applying the law and adjudicating petitions, 
MDJs must be mindful of these overarching 
purposes.  

Addressing Attendance Barriers 

The Education Law Center has 
developed a screening tool that may be 
helpful to MDJs to ensure that schools 
have identified barriers to regular 
attendance, taken appropriate steps to 
address barriers, and followed the 
processes required by law prior to 
making or acting upon a truancy 
referral. 

Role of Magisterial District Judges 

An MDJ is never required to impose fines, jail 
time, or other allowable penalties as 
punishment for violation of compulsory school 
law.6 In the event that an MDJ is considering 
imposing discretionary fines and punishments, 
the MDJ should consider whether the fines will 
disrupt the family unit, cause or contribute to 
the loss of housing, or push the child into foster 
care. The Pennsylvania Joint State Government 
Commission uplifted the promising practices of 
“exhausting every available resource” before 
imposing punitive sanctions and highlighted the 
importance of including “meaningful family 
engagement” “throughout all levels of the 
truancy process.” 7 

Courts are strictly prohibited from jailing 
parents and students who are unable to pay.8 
The MDJ must consider a parent’s or student’s 
present ability to pay when imposing any fine 

for truancy and cannot subject a defendant to a 
fine if he or she is unable to pay. (See discussion 
below.) 

Moreover, before jailing parents for their 
children’s truancy, the MDJ should consider 
whether all other solutions and strategies to 
identify and address the attendance barriers 
have been exhausted. Without such inquiry, the 
MDJ should not jail parents, even when they are 
able to pay. In every case, the law requires that 
jailing be used only as a “last resort.”9  

Addressing Attendance Barriers 

Attendance barriers both in Pennsylvania and 
across the nation have increased since the 
beginning of the COVID-19 pandemic.10  The 
Pennsylvania Joint State Government 
Commission’s 2024 report, The Truancy 
Process: The Challenge of Improving 
Attendance in Pennsylvania Schools, outlined 
a number of root-cause barriers to school 
attendance including lack of reliable 
transportation, unmet mental health needs, 
lack of access to basic food and housing, fear 
of school and community violence, the need 
to balance full-time employment with school, 
and caregivers’ difficulty understanding 
school attendance policies.11 School officials 
also identified ongoing trauma resulting from 
the COVID-19 pandemic, as well as bullying 
and harassment, as key drivers of 
absenteeism.12 School personnel noted that 
they were not able to provide adequate 
“individual support to families” to address 
barriers due to time pressures.13 These same 
issues have also been acknowledged as 
barriers to attendance on a national level.14  

The Commission also found that to support 
student attendance, there need to be “more 
mental health resources and schools need 
more funding to provide better resources.”15 
Research demonstrates the importance of 
resources in improving attendance and 

https://www.elc-pa.org/wp-content/uploads/2021/07/elc-mdj-screener.pdf
http://jsg.legis.state.pa.us/resources/documents/ftp/publications/2024-04-09%20(Act138)%20Truancy%20Web%204.9.24%20930am.pdf
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academic outcomes, including the teaching of 
“engaging and culturally responsive 
curriculum and school-based supports,” such 
as health and social services.16 It is clear, as 
the Commission has acknowledged, that 
“truancy is the result of root causes,”17 and 
that “chronic absenteeism” is a “robust 
measure for school climate.”18 This reality 
makes addressing harmful conditions at the 
root-cause level paramount.   

Racial Disproportionality  

Reports show that in Pennsylvania and across 
the country, families of color and families 
living in poverty are most likely to be 
subjected to truancy proceedings due to a 
variety of intersecting systemic barriers 
including racism and unequal access to 
resources.19  

Pennsylvania schools are some of the nation’s 
most unequal. Black and Brown children 
disproportionally attend schools that have 
been identified as being “grossly 
underfunded,” and the least well-resourced.20 
This means that Black and Brown have fewer 
opportunities compared with their white 
peers in Pennsylvania and across the nation,21 
including school-based supports to address 
attendance barriers, which are often available 
in the most well-resourced schools. Sadly, “no 
other state in the nation provides such high 
access to education opportunity to its White 
students and students from higher income 
families while providing such low access for 
its Black and Hispanic students and students 
from low-income families.”22  

Importantly, when analyzing barriers to 
school attendance, the Pennsylvania Joint 
State Government Commission determined 
that both poverty and racism caused 
disparities.23 Despite this important finding, 
the fault is often inappropriately ascribed to 
individual families, while racism and other 

systemic factors often lie at the root of 
attendance barriers.24 Families of color may 
also encounter racially hostile school 
environments or individual school personnel 
who do not permit families to correct their 
children’s attendance records or continue to 
mark children absent when a known school-
based barrier, such as lack of 
transportation, has prevented them from 
attending school. 

Treatment of Youth 15 and Older 

Schools may only cite children 15 and older in 
magisterial district courts. 
Act 138 clearly states that only children who are 
15 and older may be properly cited by a school in 
a magisterial district court.25 Children who are 
younger than 15 cannot be cited in a magisterial 
district court. 

Schools may only cite the child or the parent in 
a magisterial district court, not both. 
Act 138 clarifies that schools may cite either the 
child — if 15 or older — or the parent, but not 
both.26 While this practice was previously 
permitted under the prior law, MDJs can no longer 
accept dual petitions against the child and the 
parent, and the MDJ must reject any such 
citations.  

Schools may refer children who are considered 
to be habitually truant27 under law who are 
younger than 15 to CYS or an attendance 
improvement program and also cite the 
parent/guardian in a magisterial district court. 
Act 138 states that schools may refer children who 
are younger than 15 to either (1) a school-based 
or community-based attendance improvement 
program or (2) the county children and youth 
agency (CYS) for services or for possible 
disposition as dependent children under the 
Juvenile Act.28 And only in the case of a child 
younger than 15, the school may also cite the 
person in parental relation in a magisterial district 
court.29 

http://jsg.legis.state.pa.us/resources/documents/ftp/publications/2015-10-27%202015%20TAC%20Final%20Report%2010-27-15%203pm.pdf
http://jsg.legis.state.pa.us/resources/documents/ftp/publications/2015-10-27%202015%20TAC%20Final%20Report%2010-27-15%203pm.pdf
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Schools may not file citations against a child or 
person in parental relation for a subsequent 
offense if a proceeding is already pending in a 
magisterial district court or the matter was 
referred to CYS and CYS has not closed the case. 
Act 138 states that schools may not file citations in a 
magisterial district court against a child or person in 
parental relation if any of the following apply: 

• A proceeding on a prior citation is pending 
before a magisterial district court (i.e., a 
petition has been filed, but a verdict not yet 
entered); 

• The school referred the child to CYS and CYS 
has not yet closed the case; or 

• CYS filed a petition for dependency, which 
remains under the jurisdiction of the 
Juvenile Court.30  

Attendance conference required 

In all cases, the school must provide the court 
with written verification that it held a school 
attendance improvement conference. 
Act 138 requires schools to convene school 
attendance improvement conferences before 
referring truancy matters to magisterial district 
courts or CYS agencies.31 The outcome of every 
conference must be a written school attendance 
improvement plan that aims to address all the 
barriers to the child’s regular attendance.32 
Updated guidance from the Pennsylvania 
Department of Education states that schools should 
be proactive about initiating conversations to 
determine whether students are missing school due 
to harassment or bullying, unmet special education 
needs, school-provided transportation barriers, or 
experiencing homelessness.33 Schools cannot count 
absences caused by a student experiencing 
homelessness as unexcused absences and must 
also excuse any absences related to a student’s 
involvement in the foster care or juvenile justice 
system, such as court hearings or family visitations.34 

Schools could consider using an attendance barrier 
screening tool and a family self-assessment tool to 
help school personnel proactively identify and 
address the wide range of attendance barriers 
that can prevent children from regularly attending 
school. To enforce this provision, the law requires 

that schools provide MDJs and county CYS agencies 
with verification of school attendance 
improvement plans. MDJs and county CYS must not 
accept referrals from schools without 
verification.35  

These plans are critical to ensuring improved 
attendance for children considered to be habitually 
truant under the law. Best practice in truancy 
prevention and intervention holds that the key to 
improved attendance is the removal of barriers to 
the child’s regular attendance. School attendance 
improvement plans are the vehicle to that end and 
should be used by courts to appropriately identify 
and address the barriers to a child’s attendance.  

Procedures in district court  

Mandatory notifications of magistrate proceedings 
Act 138 states that MDJs must notify the following 
persons and entities of truancy proceedings in 
magisterial district courts:  

• The person in parental relation; 
• The child; and 
• CYS.36 

MDJs must also notify the child or the person in 
parental relation of the availability of a preconviction 
diversionary program offered by the court.37 

Venue 
In magistrate proceedings, venue is determined 
based on the address of the school. This is true for 
traditional public schools and brick-and-mortar 
charter schools.38 However, for cyber charter 
schools, venue is based on the residence of the child 
or person in parental relation.39 Cyber charter 
personnel may participate in magistrate proceedings 
via teleconference or videoconferencing.40 

Burden of proof, presumptions, and affirmative 
defenses 
Act 138 aligns the burden of proof in summary 
criminal trials on truancy petitions with the standard 
for habitual truancy articulated in the Juvenile Act. 
The burden is on the school to prove, beyond a 
reasonable doubt, that: 

• while subject to compulsory school attendance; 
• the child was habitually truant; and 
• without justification.41 

https://www.elc-pa.org/wp-content/uploads/2021/07/elc-school-district-letterhead-screener-2020-2021_fillable.pdf
https://www.elc-pa.org/wp-content/uploads/2021/07/elc-school-district-letterhead-screener-2020-2021_fillable.pdf
https://www.elc-pa.org/wp-content/uploads/2021/07/family-attendance-screener.pdf


 A JUDGE’S GUIDE TO ATTENDANCE BARRIERS (‘TRUANCY’) AND ACT 138 | 2024 
 

 
Education Law Center | www.elc-pa.org | Facebook.com/EducationLawCenter | @EdLawCenterPa 

 

All of these elements must be met. To meet the 
burden of proving “without justification,” the 
Superior Court has held, under the Juvenile Act, 
that the “Commonwealth may offer testimony and 
school attendance records to establish that no 
excuse was received by the school for an absence, 
or that a proffered excuse is facially invalid or 
insufficient.”42 The Superior Court explained that 
“[u]pon introduction of such evidence, an 
inference arises that the absence in question is 
unjustified, at which point the parent or the 
minor child may proceed to rebut the 
inference.”43 Thus, where schools have proffered 
evidence to establish a rebuttable presumption, 
MDJs must permit students and persons in 
parental relation to present evidence to rebut the 
presumption that the absence was unjustified. 

Act 138 states that “[i]t shall be an affirmative 
defense to a citation [against the person in 
parental relation] if the person in parental 
relation . . . took every reasonable step to ensure 
the attendance of the child at school.”44 Such a 
defense must be proven by a preponderance of 
the evidence.45  

Students with disabilities 

The Superior Court has held, under the Juvenile 
Act, that evidence of a child’s disability and its 
impact on the child’s attendance is relevant to 
the inquiry into the justification of an absence.46 
The Superior Court articulated that if the 
“evidence [of the student’s disability] 
establishes justification, then [the student] 
simply may not be adjudicated dependent.”47  

MDJs must apply this same standard for 
justification in summary criminal proceedings. 
To that end, MDJs should hear and consider any 
evidence of a child’s disability and its relation 
to the absences when determining justification. 
This includes evidence of a child’s individualized 
education program (IEP), Section 504 service 
agreement, mental health evaluations, and 
evidence of whether the school provided needed 
transportation, etc. The failure of a school to 
appropriately implement an IEP or accommodate 

a child’s physical or mental impairment may 
have caused or be related to a child’s absences 
and hence the result of a disability. The MDJ 
must consider all evidence that a child may 
need special education services or a Section 504 
Plan. 

Lastly, in In re C.M.T., the Superior Court openly 
questioned the district attorney’s exercise of 
prosecutorial discretion, where it was clear that 
the child’s disability impacted her attendance, 
and the “comprehensive framework established by 
the [Individuals with Disabilities Education Act 
(IDEA) was] . . . the more appropriate vehicle for 
resolving . . . specialized and sensitive issues” 
related to the student’s disability and 
absenteeism.48 Therefore, when hearing evidence 
of a student’s disability, MDJs should consider 
whether the IDEA is the better vehicle for 
addressing the attendance of a child with a 
disability and should either dismiss the petition 
or order the school to address the attendance 
through the child’s IEP or Section 504 Service 
Agreement. 

Imposing penalties  

The “offense” for purposes of imposing 
penalties is the citation, not the number of 
illegal absences averred therein. 
Act 138 clarifies that the “offense” for the 
purpose of imposing penalties is defined as the 
“citation,” regardless of the number of illegal 
absences alleged in the citation.49 Thus, if a 
citation avers that a student was illegally absent 
on 20 school days as a first offense, then the 
student may be fined only up to $300 — not up to 
$6,000 ($300 x 20). 

All penalties for violation of the compulsory 
school attendance requirement are 
discretionary. 
Act 138 makes all penalties against children and 
parents under the compulsory school attendance 
law discretionary.50 MDJs may choose to issue 
penalties. The only penalties that MDJs may 
impose are: 
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• fines; 
• community service; or 
• completion of an “appropriate course or 

program designed to improve school 
attendance which has been approved by the 
president judge of the judicial district.”51 

The MDJ may also, but does not have to, refer the 
conviction of a child to the Pennsylvania 
Department of Transportation (PennDOT), but 
“only if the child fails to comply with a lawful 
sentence entered for the violation and is not 
subject to an exception to compulsory 
attendance . . . .”52  

If PennDOT receives a certified record of a child’s 
conviction, it must suspend the child’s driver’s 
license for 90 days.53 Upon receipt of a certified 
record of a child’s second conviction, PennDOT 
must suspend the child’s license for six months.54 

MDJs should consider the impact of referring a 
child’s conviction to PennDOT before doing so, as 
this may impact a child’s employment, school 
attendance, and engagement in extracurricular 
activities or community-based activities. 

The court can impose a fine only if the 
defendant is able to pay it. 
Under Act 138, fines are discretionary, not 
mandatory.55 Accordingly, a court can impose the 
fines only if the “defendant is or will be able to 
pay the fine”; additionally, in setting any fine, the 
court must consider “the financial resources of 
the defendant and the nature of the burden that 
its payment will impose.”56 In setting the fine, the 
court must hold an ability-to-pay hearing at 
sentencing to affirmatively inquire into the 
defendant’s financial circumstances.57 Without 
holding such a hearing and gathering information 
about the defendant’s finances, the court cannot 
impose a fine (even if the defendant pleads 
guilty).58 Among the information the court must 
consider is the defendant’s current income, 
indebtedness, and living situation.59  

Procedure for restoring a child’s license 
Act 138 explains that a PennDOT may restore a 
child’s license if it receives a certified record 
from the child’s school that the child: 

• has attended school for a period of at least 
two months after the first conviction or four 
months after the second conviction without 
an unexcused absence or an unexcused 
tardy; 

• is subject to an exception to compulsory 
school attendance; or 

• graduates, withdraws from school (in 
accordance with law), receives a general 
education diploma (GED), or enlists in the 
military.60 

MDJs should inform children and their parents of 
this procedure, where relevant. 

Occupational limited license 
Act 138 states that a child whose driver’s license 
has been suspended may still apply for an 
occupational limited license.61 

Referral to CYS if the child or person in parental 
relation was convicted of truancy twice within a 
three-year period 
Act 138 states that if a child or person in parental 
relation is convicted of violating the compulsory 
school attendance requirements twice within a 
three-year period, the court shall refer the child 
to CYS for services or possible disposition as a 
dependent child.62 No other provision permits 
the MDJ to refer children directly to CYS. 

The court may refer a child who has failed to 
pay fines or costs to juvenile probation for the 
purpose of initiating dependency proceedings if 
permitted by local rule but only in limited 
circumstances. 
Act 138 permits the “presiding judge of a judicial 
district ... [to] adopt a local policy under [the 
Juvenile Act, relating to the powers and duties of 
juvenile probation officers] and the Pennsylvania 
Rules of Juvenile Court Procedure to provide that 
a juvenile probation officer may receive 
allegations that the child who fails to satisfy a 
fine or costs imposed under [the School Code for 
violating the compulsory school attendance 
requirement] is dependent for the purpose of 
considering the commencement of proceedings 
under [the Juvenile Act].”63 However, “the failure 
to satisfy a fine or costs imposed . . . shall not be 
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considered a delinquent act.”64 MDJs should only 
refer children who are considered to be habitually 
truant to juvenile probation if this procedure has 
been adopted by the president judge pursuant 
to local rule. 

The MDJ may remit or waive fines and costs at 
any time. 
Act 138 explains that MDJs may “suspend the 
sentence of a person [parent or child] convicted of 
an offense and may remit or waive fines and costs 
at any time if the child attends school in 
accordance with a plan devised by the court.”65 
Because the purpose of the law is to (1) preserve 
the unity of the family whenever possible as the 
underlying issues of truancy are addressed; (2) avoid 
the loss of housing, the possible entry of a child into 
foster care and other unintended consequences of 
disruption of an intact family unit; and (3) confine a 
person in parental relation to a child who is 
considered to be habitually truant only as a last 
resort and for a minimum amount of time,66 MDJs 
should employ this provision whenever a child’s 
attendance has improved in accordance with an 
attendance improvement plan. Fines and court 
costs can further ensnare families of color and 
families living in poverty in the criminal justice 
system and have been shown to be ineffective in 
addressing absenteeism and barriers to attendance.  

Expungement 
Act 138 provides an expedited procedure for the 
expungement of truancy convictions. The court 
must grant a child’s application for expungement 
“if all of the following apply: 

• The child has earned a high school diploma, 
a Commonwealth secondary school diploma 
or another Department of Education-
approved equivalent or is subject to an 
exception to compulsory attendance under 
Section 1330; and 

• The child has satisfied any sentence imposed 
by the court with respect to the conviction, 
including payment of fines and costs.”67 

The MDJ should inform the child of the procedure 
for obtaining an expungement so that truancy 

convictions do not hinder the educational and 
economic opportunities available to 
Pennsylvania’s youth. 

Appeals and payment of fines or imprisonment 
pending appeal 
Appeals now follow the same procedure as any 
other summary case.68 Accordingly, per 
Pa.R.Crim.P. 460-62, the defendant has 30 days to 
file an appeal.69 An individual who appeals a 
conviction of 24 P.S. 13-1333 is not required to 
post a bond or pay court costs in order to appeal.  
Additionally, during this time, failure to pay any 
fines and costs is not grounds for imprisonment.70 
The execution of the sentence is also stayed 
pending appeal, and — because truancy is a 
nonjailable offense — a defendant cannot be held 
on collateral pending appeal.71 

The standard of review on appeal is de novo, 
meaning that the defendant will receive a new 
trial before a judge of the Court of Common 
Pleas.72 

Proceedings upon failure to pay fines and costs 
If a person in parental relation, but not a child, 
fails to pay fines and costs, the court may hold a 
payment determination hearing under 
Pennsylvania Rule of Criminal Procedure 456 to 
determine whether the parent “had reasonable 
ability to comply with the penalty imposed and 
that noncompliance was willful.”73 If the court 
determines that the noncompliance was willful, 
the individual may be jailed for a maximum of 
three days in any one case.74 This means that a 
person in parental relation should never be 
jailed for more than three days, period, even if 
there are multiple violations alleged in a 
citation.  

To ensure that the court is complying with the 
relevant constitutional, statutory, and 
procedural requirements necessary in order to 
hold an individual in contempt and impose 
imprisonment for nonpayment, please see the 
ACLU-PA’s An Overview of MDJ Fines and Costs 
Procedures, which addresses these matters in 
detail.75

 

https://www.aclupa.org/sites/default/files/2018-09-05_Summary_Fines_and_Costs_Procedures_Endnotes_Handout.pdf
https://www.aclupa.org/sites/default/files/2018-09-05_Summary_Fines_and_Costs_Procedures_Endnotes_Handout.pdf
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The Education Law Center-PA (ELC) is a nonprofit, legal advocacy organization with offices in Philadelphia and Pittsburgh, 
dedicated to ensuring that all children in Pennsylvania have access to a quality public education. Through legal 
representation, impact litigation, community engagement, and policy advocacy, ELC advances the rights of underserved 
children, including children living in poverty, children of color, children in the foster care and juvenile justice systems, 
children with disabilities, multilingual learners, LGBTQ students, and children experiencing homelessness.  
  
ELC’s publications provide a general statement of the law. However, each situation is different. If questions remain about how the 
law applies to a particular situation, contact ELC’s Helpline for information and advice ― visit www.elc-pa.org/contact or call 215-
238-6970 (Eastern and Central PA) or 412-258-2120 (Western PA) ― or contact another attorney of your choice.  
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