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RE: OCR Complaint No. 03-17-1331  
 
Dear Ms. McInerney: 
 
This letter is to advise you of the outcome of the complaint that the Office for Civil Rights 
(OCR) of the U.S. Department of Education (the Department) received on July 26, 2017 against 
the School District of Philadelphia (the District).  The Complainant, the Education Law Center, 
alleges: 
 

1. The District discriminated against  on the basis of disability when 
he was enrolled at  Elementary by: 

a. Failing to appropriately address alleged incidents of bullying, including  
consideration of whether the bullying resulted in the denial of a free appropriate 
public education (FAPE); and 

b. Referring ’s guardian for truancy court proceedings for absences that were 
the result of his disability. 
 

2. The District discriminated against  on the basis of disability when 
he was enrolled at  Elementary by: 

a. Failing to promptly and equitably respond to disability-based harassment directed 
at . by other students; 

b. Failing to appropriately address alleged incidents of bullying that were not based 
on ’s disability, including consideration of whether the bullying resulted in the 
denial of a  FAPE; and 

c. Referring ’s mother for truancy court proceedings for absences that were the 
result of his disability. 

 
3. The District discriminated against  on the basis of disability when 

she was enrolled at  Elementary School by: 
a. Failing to promptly and equitably respond to disability-based harassment directed 

at . by other students; and 
b. Failing to appropriately address alleged incidents of bullying that were not based 

on .’s disability, including consideration of whether the bullying resulted in the 
denial of a FAPE. 
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General 

 
The regulation implementing Section 504 at 34 C.F.R. § 104.4(a) provides that no qualified 
individual with a disability shall, on the basis of disability, be excluded from participation in or 
be denied the benefits of the services, programs, or activities of a recipient. The Title II 
implementing regulation at 28 C.F.R. § 35.130(a) provides that no qualified individual with a 
disability shall, on the basis of disability, be excluded from participation in or be denied the 
benefits of the services, programs, or activities of a public entity.  

The Section 504 regulations, at 34 C.F.R. §104.33, require public school districts to provide a 
free appropriate public education (FAPE) to all students with disabilities in their jurisdictions. 
An appropriate education is defined as regular or special education and related aids and services 
that are designed to meet the individual needs of students with disabilities as adequately as the 
needs of non-disabled students are met, and that are developed in accordance with the procedural 
requirements of  §§ 104.34-104.36 pertaining to educational setting, evaluation and placement, 
and due process protections. Implementation of an individualized education program (IEP) 
developed in accordance with the Individuals with Disabilities Education Act (IDEA) is one 
means of meeting these requirements. 34 C.F.R. §104.33(b)(2). OCR interprets the Title II 
regulations, at 28 C.F.R. §§35.103(a) and 35.130(b)(1)(ii) and (iii), to require districts to provide 
a FAPE at least to the same extent required under the Section 504 regulations. 

Harassment Based on Disability/Failure to Provide a FAPE 
 
A District’s failure to respond promptly and effectively to disability-based harassment that it 
knew or should have known about, and that is sufficiently serious that it creates a hostile 
environment, is a form of discrimination prohibited by Section 504 and Title II.  A District may 
also violate Section 504 and Title II if an employee engages in disability-based harassment of 
students in the context of the employee carrying out his/her responsibility to provide benefits and 
services, regardless of whether the District had notice of the employee’s behavior.  Harassing 
conduct may take many forms, including verbal acts and name-calling; graphic and written 
statements, which may include use of cell phones or the Internet; physical conduct; or other 
conduct that may be physically threatening, harmful, or humiliating.  Harassment creates a 
hostile environment when the conduct is sufficiently severe or pervasive as to interfere with or 
limit a student’s ability to participate in or benefit from the District’s programs, activities, or 
services.  When such harassment is based on disability, it violates Section 504 and Title II. 

To determine whether a hostile environment exists, OCR considers the totality of the 
circumstances from both an objective and subjective perspective and examines the context, 
nature, scope, frequency, duration, and location of incidents, as well as the identity, number, and 
relationships of the persons involved.  Harassment must consist of more than casual, isolated 
incidents to constitute a hostile environment.   

When responding to harassment, a District must take immediate and appropriate action to 
investigate or otherwise determine what occurred.  The specific steps in an investigation will 
vary depending upon the nature of the allegations, the source of the complaint, the age of the 
student or students involved, the size and administrative structure of the school, and other 
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Pursuant to Section 302 of OCR’s Case Processing Manual, the District signed the enclosed 
Resolution Agreement on December 16, 2018 which, when fully implemented, will resolve the 
allegations raised in this complaint.  The provisions of the Agreement are aligned with the 
allegations and issues raised by the Complainant and the information discussed above that was 
obtained during OCR’s investigation, and are consistent with applicable law and regulation.  
OCR will monitor the District’s implementation of the Agreement until the District is in 
compliance with the statutes and regulations at issue in the case.  Failure to implement the 
Agreement could result in OCR reopening the complaint. 
    
This concludes OCR’s investigation of the complaint.  This letter should not be interpreted to 
address the District’s compliance with any other regulatory provision or to address any issues 
other than those addressed in this letter.  This letter sets forth OCR’s determination in an 
individual OCR case.  This letter is not a formal statement of OCR policy and should not be 
relied upon, cited, or construed as such.  OCR’s formal policy statements are approved by a duly 
authorized OCR official and made available to the public.  The Complainant may have the right 
to file a private suit in federal court whether or not OCR finds a violation.   
 
Please be advised that the District must not harass, coerce, intimidate, discriminate, or otherwise 
retaliate against an individual because that individual asserts a right or privilege under a law 
enforced by OCR or files a complaint, testifies, or participates in an OCR proceeding.  If this 
happens, the individual may file a retaliation complaint with OCR. 
 
Under the Freedom of Information Act, it may be necessary to release this document and related 
correspondence and records upon request.  If OCR receives such a request, we will seek to 
protect personally identifiable information that could reasonably be expected to constitute an 
unwarranted invasion of personal privacy if released, to the extent provided by law. 
 
If you have any questions, please contact Amy Niedzalkoski, the OCR attorney assigned to this 
complaint, at 215-656-8571 or amy.niedzalkoski@ed.gov. 
 

Sincerely, 
 

       
      Lucy Glasson 
      Acting Team Leader 
                Philadelphia Office 
                Office for Civil Rights 
 
Enclosure 
 
cc: Audrey Buglione, Esq.  
       
 



  
    

    

               
             

            
                

                
                

                 
              

           

                
             

             

     

   

      

                   
              

             
          

                  
        

               
               

            
                  

         

               
             

                
              

             

  

               
                

               
              

             
               



              
             

              
               

              
              
              

              
           

              
  

              
                

            
                

 

   

               
             

           
              

            
                 

            
                

                
               
              

       

                
             

                
             

              
                
   

             
              

             
      

                
          

       



            
            

             
            

             

              
           

             
              

   

                
            

      

           
             

          
             

           

 

          
            

             
             

                
               

              
            

             
            
            

             
              

             
           
               

                  
             

                    
          

              
                

             
                 










