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Plaintiffs L.R. and D.R. and their mother, Madeline Perez, and R.H. and his mother, 

Manqing Lin (collectively, “Plaintiffs”), respectfully submit this memorandum of law in 

opposition to the Motion for Summary Judgment (the “Motion”) filed by Defendant the School 

District of Philadelphia (the “District”). 

I. INTRODUCTION 

Plaintiffs are parents with limited English proficiency (“LEP”) and their children who are 

students with disabilities enrolled in the District.  In their First Amended Complaint (the 

“Complaint”), Plaintiffs seek to remedy the systemic deficiencies in translation and interpretation 

services provided by the District, which have deprived the Parent Plaintiffs, Ms. Lin and 

Ms. Perez, of their right to participate meaningfully in the process of developing and revising the 

Individualized Education Programs (“IEPs”) for their children, discriminated against them on the 

basis of national origin in contravention of federal protections, and denied their children equal 

opportunities to benefit from their education.  The District’s Motion seeks summary judgment on 

each of Plaintiffs’ statutory claims, including those pursuant to the Individuals with Disabilities 

Education Act (“IDEA”), 20 U.S.C. §§ 1400–1482.   

What is at stake in this litigation has been called a “central feature of the IDEA”—the 

significant role of parental involvement in developing special education plans for their children.  

Hoeft v. Tucson Unified Sch. Dist., 967 F.2d 1298, 1300 (9th Cir. 1992); see also Winkelman v. 

Parma City Sch. Dist., 550 U.S. 516, 524 (2007) (The “IDEA requires school districts to develop 

an IEP for each child with a disability, with parents playing a ‘significant role’ in this 

process.”).1  The District itself admits to the critical role that access to a written IEP plays in 

                                                 
1 See also Mr. & Mrs. M. v. Ridgefield Bd. of Educ., No. 3:05-CV-584 (RNC), 2007 U.S. Dist. LEXIS 24691, at *5 
(D. Conn. Mar. 30, 2007) (district’s failure to ensure parents’ participation in IEP meetings essentially equates to a 
per se denial of FAPE even without loss of educational benefit).   

Case 2:15-cv-04782-MSG   Document 113   Filed 11/04/19   Page 7 of 32



 

 2  

ensuring meaningful parent participation for English speaking parents.  Yet, the District denies 

the importance of the written IEP for LEP parents, including the effect of not having this 

document in a language they can read on their ability to:  understand what is proposed for their 

children, understand detailed, complex evaluations and services contained in the IEP, which 

often exceed 50 pages, and track their children’s progress throughout the school year.   

The record evidence shows that documents like a Notice of Recommended Educational 

Placement (“NOREP”), which are explicitly required to be furnished in a parent’s native 

language, are not translated; draft IEPs are never translated as a matter of policy; IEPs are not 

fully interpreted; and quality interpretation services by trained personnel are not available for all 

IEP meetings.  The failure of the District to provide translated documents and quality 

interpretation services and the District’s admission that it lacks any system to ensure these 

services are provided to LEP parents of children with disabilities has resulted in harm to 

Plaintiffs and others.  LEP parents have been deprived of their rights under the IDEA and civil 

rights laws, including their right to meaningful participation due to their inability to understand 

complex evaluations provided only in English, to know what their child is receiving as reflected 

in an IEP, to learn what alternative services might be available, and to identify whether the 

District is following a current IEP.  This lack of the ability to meaningfully participate has also 

resulted in the denial of services to their children, and, as a result, the denial of the Free and 

Appropriate Public Education (“FAPE”) the law requires. 

The District’s primary legal argument that Plaintiffs lack standing for failure to exhaust 

administrative remedies glosses over this Court’s prior decision, as well as the supporting case 

law establishing that it would be futile to pursue claims for injunctive and systemic relief seeking 

future language services through due process hearings.  See T.R. v. Sch. Dist. of Phila., 223 F. 
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Supp. 3d 321, 330 (E.D. Pa. 2016); see also Komninos by Komninos v. Upper Saddle River Bd. 

of Educ., 13 F.3d 775, 778–79 (3d Cir. 1994).  This futility is reflected in the decisions of 

hearing officers related to the original named plaintiffs in this action.  Nothing in the law 

mandates or suggests that, after four years of litigation in district court and the development of a 

significant factual record regarding language services, Plaintiffs should be relegated to 

administrative proceedings that lack the requisite remedial authority. 

Likewise, the District’s Statement of Undisputed Facts ignores the evidence in the record, 

which shows the harm the Plaintiffs have suffered as a result of the District’s systemic policy and 

practice of not providing adequate translation and interpretation services for LEP parents.  

Indeed, the record is replete with instances in which the Plaintiffs have been impacted by the 

District’s policy and practice of not providing translated IEPs, draft IEPs, NOREPs, and other 

basic documents to LEP parents.  As a result, the Parent Plaintiffs, Ms. Perez and Ms. Lin, have 

been deprived of their right to participate in the special education process in violation of the 

IDEA and their rights under Title VI of the Civil Rights Act of 1964.  Simultaneously, the 

Student Plaintiffs, L.R., D.R., and R.H., have been denied FAPEs and are deprived of their rights 

under the IDEA, Section 504 of the Rehabilitation Act, Americans with Disabilities Act, and 22 

Pa. Code §§ 14–15.  They are also denied equal educational opportunities under the Equal 

Educational Opportunities Act.  Without the systemic relief for language services sought in their 

Complaint, Plaintiffs’ statutory rights will continue to be violated by the District. 

For the reasons set forth below and in the accompanying Response to the District’s 

Statement of Facts and Statement of Additional Facts that Preclude Summary Judgment (“Pls.’ 

SOF”), the District’s Motion should be denied in its entirety. 
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II. FACTUAL BACKGROUND 

The central premise of the District’s Motion – namely, there is no factual disputes that (1) 

Ms. Lin and Ms. Perez did “meaningfully participate[] in the IEP processes for their children” 

and (2) the “Student Plaintiffs have [not] been deprived of any education benefits or 

opportunities” – is contradicted by the record evidence.  In particular, the record shows that 

despite their legal obligations to do so, the District has failed to fully translate IEPs, failed to 

fully translate draft IEPs, failed to translate other special and regular education documents 

including NOREPs, which are explicitly required to be translated, and failed to provide adequate 

interpretation services.  These failures have resulted in the Parent Plaintiffs not being able to 

meaningful participate in their children’s educational processes and in the denial of free and 

appropriate public educations for the Student Plaintiffs. 

Below is a summary of the facts relevant to the District’s provision of language services 

to LEP parents and the impact of the District’s failed policies and practices on the Plaintiffs.2 

A. The District’s Failed Policies and Practices Regarding Language Services. 

A key component to ensuring LEP parents are able to participate in the IEP process is the 

high quality translation of IEP process documents—a fundamental proposition with which the 

District’s personnel agree.  Ex. 8,3 Soderman Dep. 169:6–170:7; Ex. 19, Still Dep. 51:10–14; Ex. 

25, Expert Report of Nelson L. Flores, Ph.D. at 11.  Further, even the District’s own personnel 

recognize that it is “best practice” to provide parents with draft IEPs and evaluations prior to IEP 

meetings “so [t]hey have an opportunity to review the document and receive it to think about it 

before the IEP meeting itself.”  Ex. 7, Hess Dep. 122:16–123:8, 188:20–189:9, 191:11–192:8.  

                                                 
2 A more detailed statement of the facts is set forth in Plaintiffs’ Response to the District’s Statement of Facts and 
Statement of Additional Facts that Preclude Summary Judgment, which is hereby incorporated. 
3 All exhibit citations are to the exhibits attached to Plaintiffs’ Response to the District’s Statement of Facts and 
Plaintiffs’ Statement of Additional Facts that Preclude Summary Judgment.   
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Nevertheless, the District does not consistently provide fully translated IEP process documents—

whether draft or final—to LEP parents, despite providing those documents to their English-

speaking counterparts.  Indeed, the District admits that it does not even “keep track of the parents 

that are . . . limited English proficient,” discrediting any suggestion that the District can confirm 

all LEP parents are receiving the services they need and to which they are entitled.  See Pls.’ 

SOF ¶¶ 10–12; see also Ex. 8, Soderman Dep. 191:16–22 (testifying that she is unaware of “any 

kind of evaluation of whether [LEP] parents of students with disabilities are receiving the 

interpretation and translation services that they need to participate in the special education 

process”).  The District also fails to (1) consistently notify LEP parents of their rights to receive 

translation services, (2) consistently notice LEP parents of the process by which they may 

receive translations, and (3) track translation requests that are received.  See Ex. 6, Perez Decl. ¶ 

6; Ex. 14, Bustamante Dep. 113:22–115:6; Ex. 3, Aug. 2, 2018 Perng Decl. ¶¶ 7–12, 26, 28; 

Ex. 17, McCabe Decl. ¶¶ 20–21; Ex. 9, Capitolo Dep. 209:13–20; Ex. 8, Soderman Dep. 105:1–

17; Ex. 27, Velez Dep. 188:24–192:16, 203:12–205:9, 216:14–222:1, 223:13–228:1.   

With respect to the translation of IEP process documents in particular, District personnel 

concede that the District routinely only translates the headings and “no individual information” 

of IEPs for LEP parents.  See Pls.’ Resp. to Def.’s SOF ¶ 16; Pls.’ SOF ¶¶ 16–17.  District 

personnel also admit that the policy is to only provide English-versions of draft IEPs and 

evaluations to LEP parents, arguing that offering LEP parents the opportunity to meet with an 

interpreter prior to the IEP meeting to review the draft is a sufficient substitute.4  Furthermore, 

even when parents do request translations, there is no policy or consistent practice of providing 

them.  Ex. 7, Hess Dep. 160:13–22; Ex. 17, McCabe Decl. ¶¶ 20–26. 

                                                 
4  There is also evidence in the record that the District fails to translate regular education documents as well.  Pls.’ 
Resp. to Def.’s SOF ¶ 10. 
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The record also shows that it is necessary to have trained, qualified interpreters at every 

meeting between the District and the parent or guardian.  See Pls.’ SOF ¶¶ 30–31.  But the 

District’s policies and practices fail in this regard as well.  See Pls.’ SOF ¶¶ 32–46.  For example, 

while the District employs Bilingual Counseling Assistants (“BCAs”), it does not employ 

enough to attend each school daily, and it does not employ any that have skills “[s]pecific to 

special education.”  See Ex. 8, Soderman Dep. 46:17–22, 173:24–174:13; Ex. 10, PSD006438.  

Even when a BCA is assigned for an IEP meeting, it is unclear whether they receive copies of 

necessary IEP documents in accordance with the District’s written policy.  Ex. 7, Hess Dep. 

140:11–141:22.5  More critically, BCAs only provide interpretation at some IEP meetings, and 

the District does not track how often they are used.  See Pls.’ Resp. to Def.’s SOF ¶ 15.  

B. Impact of the District’s Policies and Practices on Plaintiffs. 

The District’s failure to provide adequate translation and interpretation services to LEP 

parents, as a matter of policy and practice, has had a direct impact on the Plaintiffs.  Ms. Perez 

explained, for example, that she receives IEPs with “only the headings” and “titles [translated] to 

Spanish, and the summary comes in English.”  Ex. 21, Perez Dep. 47:10–48:7; see also Ex. 6, 

Perez Decl. ¶¶ 11, 32–33, 36.  In other words, the actual substance of the IEP is not translated for 

her.  Therefore, “[a]lmost every time” she attends an IEP meeting she “ask[s] for translation[s] 

because they are in English.”  Ex. 21, Perez Dep. 12:21–13:8, 80:5–6.  Without these translated 

documents, Ms. Perez cannot later review and recall the plans for each of her children, Pls.’ 

                                                 
5 Furthermore, perhaps due to the inadequate number of employed BCAs, the District also utilizes others to interpret 
at special education meetings, including principals, secretaries, and neighbors.  See, e.g., Ex. 7, Hess Dep. 46:16–
48:12; Ex. 8, Soderman Dep. 137:14–138:4, 143:6–144:15, 172:4–174:19; Ex. 14, Bustamante Dep. 121:1–3, 
126:23–128:3, 132:4–18.  While telephonic interpretation through Language Line is also available, the District does 
not track how often or the purposes for which it is used and does not know the backgrounds of the interpreters 
providing those services.  Ex. 8, Soderman Dep. 40:18–41:14, 64:18–65:2, 180:16–182:24. 
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Resp. to Def.’s SOF ¶ 53, or refer to them to “know what’s going on,” Id. ¶ 38; Ex. 21, Perez 

Dep. 52:2–12.   

Furthermore, the lack of fully translated IEPs has resulted in the deprivation of 

educational services for Ms. Perez’s children.  For example, D.R. failed to receive extended 

school year, a special education summer program necessary for her to receive a FAPE.  Ex. 21, 

Perez Dep. 102:1–21.  Likewise, because Ms. Perez cannot understand the IEPs the District 

provides her, it is unclear if L.R. is receiving all of the behavior-related services he needs or if 

D.R. is connected with necessary resources, such as transition services.  Ex. 6, Perez Decl. ¶¶ 

19–24, 39–44.  Ms. Lin has had similar experiences, resulting in a reduction in R.H.’s therapy 

services that she not only disagreed with, but in fact was not even aware took place.  Ex. 5, Lin 

Decl. ¶¶ 36–37.   

Similarly, the lack of fully translated draft IEPs has hampered Ms. Lin’s and Ms. Perez’s 

abilities to participate in IEP meetings and has hindered their children’s educational processes 

generally.  As Ms. Lin explained, “[t]he benefit of having those document[s] beforehand is that it 

would help me to have enough time to understand the document’s contents and also be able to 

fully participate in the IEP meeting without any delay.”  Ex. 15, Lin Dep. 172:5–21; id. at 

110:23–111:4 (explaining that she wants to receive “the IEP report, the draft and the final report 

in Chinese translation so that I can understand and agree with the program”).  Likewise, 

Ms. Perez “could be a more effective advocate” for her children if she had translated documents 

before IEP meetings.  Ex. 21, Perez Dep. 103:3–12.6   

                                                 
6 The District attempts to circumvent these facts by arguing that draft IEPs do not need to be provided to LEP 
parents because those parents can meet with an interpreter to review drafts prior to IEP meetings.  Def.’s SOF ¶ 23; 
see also Def.’s Mem. at 13.  But Ms. Perez was never even informed of this service.  Ex. 6, Perez Decl. ¶¶ 15, 34.  
Moreover, when Ms. Lin received an oral interpretation of a draft report for R.H., it did not enable her to 
meaningfully participate in the process and did not replace the written translation because she still was not able to 
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Furthermore, the District has also failed to provide Ms. Perez with fully translated 

NOREPs—in contravention of the clear legal requirement that it translate these essential 

documents—and the District also has made no attempt to translate progress reports and notes for 

L.R. and D.R.  Ex. 6, Perez Decl. ¶¶ 11, 32; Ex. 21, Perez Dep. 74:18–75:2.; Pls.’ SOF ¶ 27. 

Additionally, the District has not translated copies of R.H.’s Functional Behavior Assessment, 

Positive Behavior Support Plan, and Progress Monitor Reports for Ms. Lin.  Ex. 15, Lin Dep. 

68:1–69:3; Ex. 5, Lin Decl. ¶¶ 17, 25–26, 29–30, 46–47.  Without such translated documents, 

Ms. Lin has been unable to ensure R.H. receives adequate behavioral services, and indeed 

“[b]ecause of the increase in R.H.’s negative behaviors during the second grade, he was unable 

to complete all of his classwork during the 2018-2019 school year.”  Ex. 5, Lin Decl. ¶ 48; see 

also id. ¶¶ 49–58 (describing R.H.’s behavioral issues that she believes are inadequately 

addressed and the continued lack of receipt of related translated documents).7   

The result has been that both Plaintiff Parents have been denied opportunities to 

participate in their children’s special education planning processes.  For example, Ms. Lin signed 

the untranslated PTE without understanding that it gave consent for the District to conduct a 

limited evaluation of R.H.  Ex. 5, Lin Decl. ¶ 10.  Also, the Plaintiff Parents have not able to give 

input at the LEP meetings, and they have not been able to ensure that their children are receiving 

necessary services.  Ex. 15, Lin Dep. 146:4–147:3; Ex. 6, Perez Decl. ¶ 8 (Ms. Perez was 

unaware that L.R.’s 2012 diagnosis of autism was not included in his IEP). 

                                                 
fully understand the report, in part because District personnel could not adequately interpret special education 
terminology.  See, e.g., Ex. 15, Lin Dep. 50:4–53:23, 142:12–143:21; see also Ex. 5, Lin Decl. ¶¶ 11–15 (explaining 
why oral translation of draft IEPs “is not a substitute for having a written draft in my language”). 
7 Furthermore, in a February 2016 meeting to discuss R.H.’s kindergarten placement, the District provided Ms. Lin a 
Permission to Evaluate (“PTE”) (which it recognized should be translated, see Ex. 7, Hess Dep. 147:6–11) and other 
special education documents in English only and refused to translate them into Chinese.  Ex. 15, Lin Dep. 112:17–
117:8.  And both parents have received evaluation reports that were not fully translated, whether before meetings or 
at all, despite the District’s recognition of the importance of receiving such documents in advance of related 
meetings.  Ex. 6, Perez Decl. ¶¶ 8–9; Ex. 15, Lin Dep. 145:6–18; Ex. 7, Hess Dep. 122:16–123:8.   
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Likewise, the District has provided neither Ms. Lin nor Ms. Perez with adequate 

interpretation services.  For example, Ms. Lin explained that, although telephone interpretation 

was used during meetings to discuss R.H.’s progress monitoring reports, the “interpretation was 

difficult to understand an incomplete.”  Ex. 5, Lin Decl. ¶ 25.  As a result, she would often 

“resort to just circling the numbers of percentage of mastery because I did not understand the 

written reports.”  Id.  Similarly, she has been unable to “effectively understand or challenge” 

changes to R.H.’s physical therapy services because the physical therapy progress notes were not 

translated or adequately interpreted for her.  Ex. 5, Lin Decl. ¶ 28.  And, at other times, she is 

simply not offered interpretation services at all.  Ex. 5, Lin Decl. ¶¶ 46–47.   

Also, Ms. Perez has attended several IEP meetings for which the District did not provide 

an interpreter, or, where interpreters were present, they did not fully sight translate IEPs.  Ex. 21, 

Perez Dep. 70:15–23, 78:3–10.  Indeed, at one IEP meeting for D.R., a principal acted as an 

interpreter—but only “once he was present.”  And, as Ms. Perez explained, the quality “of 

interpretation was not the same,” and not all of the conversations were interpreted for her.  The 

result was that she was only provided “the gist” of what was said.  Id. at 108:1–109:4.  Ms. Perez 

has also “experienced problems with interpretation for L.R.’s IEP meetings.”  Ex. 6, Perez Decl. 

¶ 25.  She has found “it difficult to understand” telephonic interpretation, and has participated in 

at least one IEP meeting for L.R. in which the District requested that a bilingual case worker 

serve as an interpreter instead of a District interpreter.  Id. ¶¶ 27, 29.  The District’s failure to 

provide adequate interpretation services has left both Ms. Perez and Ms. Lin to their own devices 

to try to identify others to assist them, which is an inconsistent process at best.  See, e.g., Ex. 6, 

Perez Decl. ¶ 35; Ex. 5, Lin Decl. ¶ 37.    
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III. LEGAL STANDARD 

A party moving for summary judgment must demonstrate that there is “no genuine 

dispute as to any material fact and [that] the movant is entitled to judgment as a matter of law.”  

Fed. R. Civ. P. 56(a).  The moving party bears the burden of identifying evidence that 

demonstrates the “absence of a genuine issue of material fact” for trial.  Celotex Corp. v. Catrett, 

477 U.S. 317, 323 (1986).  An issue of fact is material when it “might affect the outcome of the 

suit under the governing law,” and the issue is genuine when “the evidence is such that a 

reasonable jury could return a verdict for the non-moving party.”  Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 248 (1986).  When deciding a motion for summary judgment, “[i]nferences 

should be drawn in the light most favorable to the non-moving party,” as it is “inappropriate for a 

court to resolve factual disputes [or] make credibility determinations.”  Big Apple BMW, Inc. 

v. BMW of N. Am., Inc., 974 F.3d 1358, 1363 (3d Cir. 1992). 

IV.  ARGUMENT 

A. The Court Has Subject Matter Jurisdiction Over Plaintiffs’ Claims and 
Plaintiffs Are Not Required to Exhaust Administrative Remedies. 

The District seeks to dismiss all of Plaintiffs’ claims for lack of subject matter 

jurisdiction, arguing that Plaintiffs first had to exhaust administrative remedies under the IDEA.8  

Summary judgment should not be granted on these grounds for the several reasons discussed 

below:   

                                                 
8 Defendant wrongly argues that all of Plaintiffs’ claims must be exhausted, including Plaintiffs’ Title VI claim, for 
which exhaustion of administrative remedies is not required and is not possible.  See Blunt v. Lower Merion Sch. 
Dist., 559 F. Supp. 2d 548, 561 (E.D. Pa. 2008), aff’d, 767 F.3d 247 (3d Cir. 2014) (“the exhaustion requirement 
under§ 1415(l) of the IDEA, which focuses on ‘the rights of children with disabilities,’ does not bar plaintiffs' claims 
under Title VI”). Plaintiffs’ Title VI claim is a distinct cause of action regarding a violation of Plaintiffs’ civil rights 
based on national origin discrimination.  It is predicated on the fact that the District, as a recipient of federal funding, 
cannot discriminate on the basis of national origin and does not encompass disability discrimination.  Id.  As a 
result, exhaustion of the IDEA’s administrative remedies is not required.   
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First, this Court previously held that Plaintiffs are not required to exhaust their 

administrative remedies, because it would be futile to challenge systemic legal deficiencies that 

cannot be remedied through the administrative process.  T.R. v. Sch. Dist. of Phila., 223 F. Supp. 

3d at 330.  Under the law-of-the-case doctrine, “when a court decides upon a rule of law, that 

decision should continue to govern the same issues in subsequent stages in the same case” in 

order “to promote[] the finality and efficiency of the judicial process by protecting against the 

agitation of settled issues.”  Am. Civil Liberties Union v. Mukasey, 534 F.3d 181, 187 (3d Cir. 

2008) (citing Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 816 (1988)).  No 

recognized exception justifies a departure from this Court’s 2016 decision.9 

First, there has been no intervening authority, and the interpretation of the futility 

exception to the IDEA’s exhaustion requirement is the same as it was at the time of this Court’s 

2016 decision.  See, e.g., Wellman v. Butler Area Sch. Dist., 877 F.3d 125, 131 (3d Cir. 2017).  

Moreover, the decision that Plaintiffs were not required to exhaust administrative remedies is 

consistent with the controlling authority and not in clear error.  See, e.g., Beth V. v. Carroll, 87 

F.3d 80, 89 (3d Cir. 1996) (recognizing exception for systemic legal deficiencies seeking system-

wide relief); see also P.V. ex rel. Valentin v. Sch. Dist. of Phila, No. 2:11-cv-04027, 2011 WL 

5127850,  at *7 (E.D. Pa. Oct. 31, 2011) (“the ‘systemic legal deficiency / system-wide relief’ 

exhaustion exception is simply a subset of the well-established ‘futility’ and ‘no administrative 

relief’ exceptions”).  In particular, it remains clear that an administrative process would be futile 

because the hearing officer cannot and does not have the authority to award Plaintiffs’ requested 

                                                 
9 A decision on a legal issue must be followed absent “extraordinary circumstances” where “(1) there has been an 
intervening change in the law; (2) new evidence has become available; or (3) reconsideration is necessary to prevent 
clear error or a manifest injustice.”  Mukasey, 534 F.3d at 187 (internal quotations omitted).  In addition, courts may 
take into consideration “the age of this case and the desperate need for resolution of this controversy.” Pit River 
Home & Agr. Co-op. Ass’n v. United States, 30 F.3d 1088, 1097 (9th Cir. 1994). 
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relief by ensuring access to requested language services through changes to the District’s 

language services’ policies and practices.  See, e.g., N.J. Protection & Advocacy v. N.J. Dep’t of 

Educ., 563 F. Supp. 2d 474, 487 (D.N.J. 2008); T.R., 223 F. Supp. 3d at 330 n.7; Ex. 2, Ex. B to 

Am. Compl.; Ex. 31, C.D. v. Mars Area Sch. Dist., ODR File No. 15968-14-15 AS, at *15 (PA 

SEA, Oct. 31, 2015); Ex. 32, J.S. v. Northwestern Lehigh Sch. Dist., ODR No. 13350-1213KE, at 

*12 (PA SEA, Feb. 26, 2013).  As this Court noted in its earlier opinion, this was the conclusion 

of hearing officer who addressed the claims of the original plaintiffs in this matter.  See Pls.’ 

Resp. to Def.’s SOF ¶ 1.  Accordingly, requiring a hearing officer to consider this claim—

particularly where the record has already been developed through extensive discovery—would 

only waste time, delay resolution of this matter, and drain scarce judicial resources. 

The District’s argument that this Court’s opinion regarding class certification negates its 

previous decision regarding exhaustion of administrative remedies is not consistent with the facts 

and does not comport with the controlling legal authority.  A decision regarding commonality or 

Rule 23(b)(2) applicability does not involve the same analysis as to whether the administrative 

process would be futile and inadequate.  Rather, this Court’s decision on class certification 

turned on whether individualized remedies prevent certification and did not invalidate the finding 

that Plaintiffs were not required to exhaust administrative remedies.  Moreover, as noted in its 

class certification opinion, this Court did not reach the merits of Plaintiffs’ claims regarding the 

lack of system for providing language services and the “failure by the School District to provide 

appropriate translation services throughout the special education process.”  T.R. v. Sch. Dist. of 

Phila., No. CV 15-4782, 2019 WL 1745737, at *7 (E.D. Pa. Apr. 18, 2019).   

Claims alleging system and pervasive failures in a special education program can satisfy 

the futility exception even when they are not brought as part of a class action.  C.L. v. Hastings-
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on-Hudson Union Free Sch. Dist., No. 14-CV-4422 (NSR), 2015 WL 1840507, at *4 (S.D.N.Y. 

Apr. 21, 2015). The record is replete with evidence that the District lacks an adequate system for 

providing interpretation and translation services for LEP parents of students with disabilities.  

Pls.’ SOF ¶¶ 13–46.  Plaintiffs’ systemic claims and requested systemic relief therefore fall 

within the futility exception for IDEA exhaustion.  See P.V., 2011 WL 5127850, at *8; see also, 

e.g., J.S. ex rel. N.S. v. Attica Central Schools, 386 F.3d 107, 115 (2d Cir. 2004) (finding 

exhaustion not required for systemic claims regarding preparation and implementation of IEPs, 

evaluation of students, and provision of procedural safeguards); D.L. v. Dist. of Columbia, 450 F. 

Supp. 2d 11, 18 (D.C. Cir. 2006) (exhaustion not required for systemic claims regarding failure 

to comply with Child Find requirements).10   

Finally, requiring Plaintiffs to exhaust administrative remedies would not serve the policy 

rationale for the IDEA’s exhaustion requirement.  See Batchelor v. Rose Tree Media Sch. Dist., 

759 F.3d 266, 278 (3d Cir. 2014).  First, there is no need for further development of the 

administrative record, as it has already been developed through this Court’s discovery process.  

Moreover, agency expertise is not required to resolve Plaintiffs’ claims of systemic deficiencies 

in language services.  See, e.g., Scaggs v. N.Y. Dep’t of Educ., No. 06-CV-0799 (JFB)(VVP), 

2007 WL 1456221, at *6 (E.D.N.Y. May 16, 2007) (discussing the well-established distinction 

between “systemic violations to be addressed by the federal courts, from technical questions of 

how to define and treat individual students’ learning disabilities, which are best addressed by 

administrators”); D.L., 450 F. Supp. 2d at 15. 

                                                 
10 The District attempts to argue that under J.T., framing a Complaint as a class action does not automatically 
convert the issues into systemic issues and therefore does not excuse Plaintiffs’ failure to exhaust.  See J.T. v. 
Dumont Pub. Sch., Civ. No.09-4969 (MAH), 2012 WL 1044556, at *11-12 (D.N.J. Mar. 28, 2012) (a complaint is 
not systemic if it involves only “limited components of a program, and if the administrative process is capable of 
correcting the problem”) (internal citations omitted).  But, as this Court previously explained, Plaintiffs’ claims of “a 
failure by the School District to provide appropriate translation services throughout the special education process” 
are systemic in a way that the claims in J.T. were not.  See T.R., 2019 WL 1745737, at *7 (emphasis added).   
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B. The District Has Not Shown There Is No Genuine Dispute of Material Fact 
as to Whether Plaintiffs Have Been Injured or that Plaintiffs Lack Standing 
as a Matter of Law. 

The District correctly recognizes that a plaintiff has standing he or she (1) suffered an 

injury in fact, (2) that is fairly traceable to the challenged conduct of the defendant, and (3) that 

is likely to be redressed by a favorable judicial decision.”  Spokeo, Inc. v. Robins, 136 S. Ct. 

1540, 1545 (2016).  However, the District’s characterization of the case law on standing leaves 

the incorrect impression that a substantive violation of the IDEA—or any other statute or right—

is necessary in order to show standing.  That is not the law, as demonstrated by the cases cited by 

the District.   

A procedural violation of the IDEA is enough to confer standing “if it results in a loss of 

educational opportunity for the student, seriously deprives parents of their participation rights, or 

causes a deprivation of educational benefits”—i.e., when there is injury associated with the 

procedural violation.  D.S. v. Bayonne Bd. of Educ., 602 F.3d 553, 565 (3d Cir. 2010).11  Further, 

the “injury-in-fact-requirement is ‘very generous’ to claimants” and demands only “some 

specific, ‘identifiable trifle’ of injury.  It is not Mount Everest.”  Cottrell v. Alcon Labs., 874 

F.3d 154, 162 (3d Cir. 2017) (internal citations omitted). 

Moreover, contrary to the District’s sweeping assertions of no harm to the Plaintiffs, the 

evidence in the record shows the concrete harm caused by the denial of translation and adequate 

interpretation services.  Ms. Perez, for example, explained that because she does not receive fully 

translated IEPs, she has not been aware of all of the potentially beneficial services available to 

her children.  See Pls.’ Resp. to Def.’s SOF ¶ 43; Ex. 6, Perez Decl. ¶¶ 19–24, 39–44.  Ms. Lin 

                                                 
11 In J.T. ex rel. A.T. v. Dumont Public Schools, 533 F. App’x 44 (3rd Cir. 2013), one of the cases relied on by the 
District, the fact that the Plaintiffs conceded “they suffered no substantive harm” was dispositive of the court’s 
conclusion on the issue of standing—indeed, that concession was confirmed repeatedly throughout the court’s 
opinion. 
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has similarly explained that the District’s failure to provide her with translated copies of draft 

IEPs and other IEP-related documents hinders her ability to give input at R.H.’s IEP meetings 

and has resulted in her inability to ensure that R.H. is receiving necessary behavioral services.  

See Pls.’ Resp. to Def.’s SOF ¶ 31; Ex. 5, Lin Decl. ¶¶ 16–57.  She also explained that without 

translated documents and adequate interpretation services, she is not able to fully understand the 

documents she receives, or recall the findings and suggestions in the documents.  Pls.’ Resp. to 

Def.’s SOF ¶ 33; Ex. 5, Lin Decl. ¶ 15.  The result is Ms. Lin and Ms. Perez are not able to 

meaningfully participate in their children’s educational processes, which harms them directly.  

The District’s actions—or lack of policies—has also resulted in harm to their children by 

denying them educational opportunities and depriving them of the free appropriate public 

education they are entitled to by law.  See supra § II; see generally Ex. 5, Lin Decl.; Ex. 6, Perez 

Decl.  

Finally, the fact that the Plaintiffs chose not to seek remedies in the form of 

individualized damages or changed educational services does not constitute a concession that 

Plaintiffs were not harmed.  Rather, the systemic relief that Ms. Perez and Ms. Lin seek is what 

they have identified as necessary to stop the harm; i.e., the District must provide them with the 

translation and interpretation services necessary for them to participate meaningfully in the 

development of their children’s IEPs and reduce the risk that their children will not obtain the 

educational benefits and opportunities to which they are entitled.  See Pls.’ Resp. to Def.’s SOF 

¶¶ 28, 38.   For all of these reasons, the District has not met its burden of proving there are no 

genuine issues of material fact with respect to whether Plaintiffs suffered an injury in fact, nor 

has the District demonstrated that it is entitled to judgment as a matter of law based on lack of 

standing.  
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C. The District Has Not Demonstrated There Is No Genuine Dispute of Material 
Fact on the Parent Plaintiffs’ IDEA Claim. 

The IDEA confers a host of specific rights to parents including the right to examine their 

children’s records, receive specific documents in writing, and “participate in meetings with 

respect to the identification, evaluation and education placement of the child, and the provision 

of [FAPE] to such child, and to obtain an independent education evaluation of the child.”  20 

U.S.C. § 1415(b)(1).  Specifically, a district must provide an IEP—which is the centerpiece of 

the IDEA—in writing.  See 20 U.S.C. § 1415(d)(1)(A)(i); 34 C.F.R. §§ 300.320, 300.323; Sch. 

Comm. of Burlington v. Dep’t of Educ., 471 U.S. 359, 368 (1985) (“The modus operandi of the 

Act is the already mentioned individualized education program.”); Honig v. Doe, 484 U.S. 305, 

311 (1988) (IEPs are “the centerpiece of the [IDEA’s] education delivery system”).  In addition, 

a parent is entitled to prior written notice when the district proposes or refuses to initiate or 

change a program.  20 U.S.C. § 1415(b)(3), (c).12  A parent also is entitled to a copy of any 

evaluation or re-evaluation and copies of evaluation reports must be disseminated to the parents 

at least 10 school days prior to the meeting of the IEP team.  22 Pa. Code § 14.123(c), (d). 

Indeed, “[p]arental involvement is a central feature of the IDEA.”  Hoeft, 967 F.2d at 

1300.13  As the Supreme Court has explained, the IDEA entitles parents to participate “in the 

substantive formulation of their child’s educational program” and requires IEP teams, which 

must include parents “to take into account any ‘concerns’ parents’” have when they formulate 

the IEP.  Winkelman, 550 U.S. at 524 (concluding that parents are intended to play “a significant 

                                                 
12 The notice required by 20 U.S.C. § 1415(b)(3) must be provided “in the native language of the parents, unless it 
clearly is not feasible to do so.”  20 U.S.C. § 1415(b)(4).  The specific circumstance described in the regulations 
where the written notice does not have to be in the parent’s native language is when the native language is not a 
written language, in which case other requirements must be met to ensure the notice is communicated to the parent.  
See 34 C.F.R. § 300.503(c)(2). 
13 Procedural violations that “interfere with parental participation in the IEP formulation process undermine the very 
essence of the IDEA.” Amanda J. v. Clark Cnty. Sch. Dist., 267 F.3d 877, 892 (9th Cir. 2001). 
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role”).  As a result, the IDEA “creates in parents an independent stake . . .  in the substantive 

decisions to be made” and “conveys rights to parents as well as children.”  Id. at 531; see also 

Knable ex rel. Knable v. Bexley City Sch. Dist., 238 F.3d 755, 765 (6th Cir. 2001) (“Substantive 

harm occurs when the procedural violations in question seriously infringe upon the parents’ 

opportunity to participate in the IEP process.”)  As the Third Circuit previously observed, 

“[p]arents are often in a position to be forceful advocates for their children and through their 

vigilance and perseverance to help fulfill the IDEA’s promise of a free appropriate public 

education.  That ‘cooperative process . . . between parents and schools’ that results from a 

parent’s action, after all, is at the very ‘core of the statute’ itself.”  G.L. v. Ligonier Valley Sch. 

Dist. Auth., 802 F.3d 601, 625-26 (3d Cir. 2015) (quoting Schaffer v. Weast, 546 U.S. 49, 53 

(2005)).14  

Here, the record is replete with evidence that the District does not translate a host of IEP-

related documents, including IEPs themselves, draft IEPs, and evaluation reports.  See supra § II; 

Pls.’ SOF ¶¶ 14–29.  The failure to provide fully translated copies of certain of these documents, 

such as NOREPs, is alone a clear-cut violation of the IDEA.  Ex. 6, Perez Decl. ¶¶ 11, 32, 38; 34 

C.F.R. § 300.503(c)(2).  Without fully translated copies of all of the IEP-related documents, LEP 

parents like Ms. Perez and Ms. Lin are treated in as inferior as compared to English-speaking 

parents.  The disparity between the positions of LEP parents and English-speaking parents is 

magnified by the District’s failure to provide LEP parents with adequate interpretation services, 

including at IEP meetings.  See supra § II; Pls.’ SOF ¶¶ 32–46.  In other words, the District 

consistently fails to provide LEP parents with access, much less timely access, to the same 

                                                 
14 The Third Circuit has also explained that “[t]he IEP is so significant that the courts have characterized it as the 
“centerpiece” of the IDEA’s system for delivering education to disabled children.”  D.S., 602 F.3d at 557.   
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information contained in the IEP-related documents their English-speaking counterparts receive 

in addition to denying them quality interpretation services.    

The District’s failures to provide adequate translations and interpretations have prevented 

Ms. Lin and Ms. Perez from fully and consistently understanding the respective plans for their 

children.  For example, Ms. Perez does not receive all IEPs fully translated, and “[a]lmost every 

time” she attends an IEP meeting she “ask[s] for translation[s] because they are in English.”  Ex. 

21, Perez Dep. 12:21–13:8; Ex. 6, Perez Decl. ¶¶ 11, 32.  Having these documents translated is 

critical because, particularly with numerous special education children, she needs to be able to 

review the documents, including after meetings, to “know what’s going on.”  Ex. 21, Perez Dep. 

52:2–12.  These documents are also critical to the provision of services to the Student Plaintiffs, 

as D.R. missed a summer school opportunity because Ms. Perez did not have a fully translated 

IEP from which she could discern the District’s position with respect to that placement and the 

lack of translated IEPs has left Ms. Perez without the ability to determine whether L.R. and D.R. 

are receiving the behavior and transition services they respectively need.  Ex. 21, Perez Dep. 

102:1–21; Ex.6, Perez Decl. ¶¶ 19–24, 39–44.  Likewise, Ms. Lin explained that the failure to 

receive a translated IEP rendered her unable “to identify or discuss significant changes to the 

current IEP,” which then resulted in changes being made to R.H.’s program “without [her] 

knowledge or involvement.”  Ex. 5, Lin Decl. ¶ 37.  Further, Ms. Lin testified to the need for 

translated drafts, which are available to English-speaking parents:  “The benefit of having those 

document[s] beforehand is that it would help me to have enough time to understand the 

document’s contents and also be able to fully participate in the IEP meeting without any delay.”  

Ex. 15, Lin Dep. 172:5–21; Ex. 5, Lin Decl. ¶¶ 11–15.  Having District personnel available 

before a meeting to discuss such drafts is an inadequate substitute for complete translations, 
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particularly when, even after the meetings, parents such as Ms. Lin still cannot fully understand 

the documents discussed because District personnel cannot sufficiently interpret special 

education terminology.  See, e.g., Ex. 15, Lin Dep. 50:4–53:23, 142:12–143:21; Ex. 5, Lin Decl. 

¶¶ 11–15.  This lack of consistently available adequate interpreters spills over into IEP meetings 

themselves as well, as Ms. Perez recounted attending an IEP meeting for D.R. in which a 

principal acted as an interpreter, but did not fully interpret the meeting and only provided “the 

gist” of what was said.  Ex. 21, Perez Dep. 108:1–109:7.   

As a result, the Parent Plaintiffs are not able to meaningful participate in the IEP process 

and in the discussions regarding the services their children need —which is the fundamental 

purpose of the IDEA and a right to which they are entitled.  See, e.g., M.C. v. Antelope Valley 

Union High Sch. Dist., 858 F.3d 1189, 1195–99 (9th Cir. 2017) (“[w]hen a parent is unaware of 

the services offered to the student—and, therefore, can’t monitor how these services are 

provided—a FAPE has been denied, whether or not the parent had ample opportunity to 

participate in the formulation of the IEP”); Deal v. Hamilton Cty. Bd. of Educ., 392 F.3d 840, 

858 (6th Cir. 2004) (“The district court erred in assuming that merely because the [parents] were 

present and spoke at the various IEP meetings, they were afforded adequate opportunity to 

participate.  Participation must be more than a mere form; it must be meaningful.”); D.B. v. 

Gloucester Twp. Sch. Dist., 489 F. App’x 564, 566–67 (3d Cir. 2012) (affirming finding of IDEA 

violation when district made decisions regarding child’s education without parent input).  The 

consequence for their children, then, is the denial of the FAPEs that the IDEA guarantees them.15 

                                                 
15 Count Two of the Complaint was brought on behalf of the Student Plaintiffs and some members of the putative 
Student Class who are LEP and were never evaluated or were not timely evaluated for special education services in 
their native language, in violation of 20 U.S.C. § 1414(b)(3)(A); 24 C.F.R. § 300.304(c)(1)(ii).  To date, none of the 
remaining Student Plaintiffs appears to have been denied a timely bilingual evaluation.  Accordingly, Plaintiffs are 
prepared to enter into a stipulation with the District, pursuant to which Count Two would be voluntarily dismissed, 
without prejudice to Plaintiffs reviving the claims if the Court’s Order on class certification is later reversed on 
appeal. 
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D. The District Has Not Demonstrated That It Is Entitled to Summary 
Judgment on Plaintiffs’ Remaining Claims. 

1. The District Has Not Demonstrated It Is Entitled to Summary 
Judgment on Plaintiffs’ Section 504 and Chapter 15 Claims. 

Subject to limited exceptions,16 claims brought under Section 504 of the Rehabilitation 

Act (“RA”) and the Americans with Disabilities Act (“ADA”) are governed by the same legal 

principles as the IDEA.  To show violations of Section 504 or the ADA, plaintiffs must establish:  

“(1) they are handicapped or disabled as defined under the statutes; (2) they are otherwise 

qualified to participate in the program at issue; and (3) they were precluded from participating in 

a program or receiving a service or benefit because of their disability.”  CG v. Pa. Dep’t of Ed., 

734 F.3d 229, 235 (3d Cir. 2013); see also T.R., 223 F. Supp. 3d at 332. 

As this Court explained, “the Third Circuit has held that the ‘failure to provide a FAPE 

violations Part B of the IDEA and generally violates the ADA and RA because it deprives 

disable students of a benefit that nondisabled students receive simply by attending school in the 

normal course—a free, appropriate public education.”  T.R., 223 F. Supp. 3d at 333 (citation 

omitted); see also Andrew M. v. Del. Cnty. Office of Mental Health & Mental Retardation, 490 

F.3d 337, 349 (3d Cir. 2007) (“[A] party may use the same conduct as the basis for claims under 

both the IDEA and the RA.”).  As explained above, the District’s pervasive denial of Ms. Lin’s 

and Ms. Perez’s parental participation in the special education process has resulted in a denial of 

educational opportunities and benefits that are necessary for their children to receive a FAPE.  

See supra § IV.C; Ex. 6 Perez Decl. ¶¶ 24, 43; Ex. 21, Perez Dep. 102:1–21; Ex. 5 Lin Decl. ¶¶ 

30, 37, 40-42, 53. 

                                                 
16 One notable exception frequently identified by courts is that in order to bring a claim under the RA, a plaintiff 
must show that the defendant receives federal funding.  CG v. Pa. Dep’t of Educ., 734 F.3d 229, 235 n.10 (3d Cir. 
2013).  There is no dispute that the District receives federal funding. 
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2. The District Has Not Shown It Is Entitled to Summary Judgment on 
Plaintiffs’ EEOA Claim. 

As noted by the District, under the Third Circuit’s holding in Issa v. School District of 

Lancaster, 847 F.3d 121 (3d Cir. 2017), a plaintiff must establish the following elements to state 

a claim under Section 1703(f) of the EEOA:  (1) defendant is an educational agency; (2) plaintiff 

faces language barriers impeding her equal participation in the defendant’s instructional 

programs; (3) defendant failed to take appropriate action to overcome those barriers; and 

(4) plaintiff was denied equal educational opportunity on account of her race, color, sex, or 

national origin.   Although the District’s brief is unclear, it appears that the District argues that 

Plaintiffs cannot demonstrate the third and fourth elements of the Issa standard.  This argument 

is clearly flawed.  

First, the District argues that Plaintiffs cannot rely on Ms. Lin and Ms. Perez’s denial of 

meaningful participation as a basis for their EEOA claim.  Def.’s Mem. at 17.17  The District 

offers no case law to support this proposition other than an erroneous citation to K.A.B. ex rel. 

Susan B. v. Downington Area School District, No. CIV.A. 11-1158, 2013 WL 3742413, at *12 

(E.D. Pa. July 16, 2013), which does not address the District’s theory.  Moreover, as the 

District’s own personnel have acknowledged, a parent’s right to meaningfully participate has a 

direct bearing on what educational and instructional programs a child receives.  Still Dep. 47:15-

48.  The denial of meaningful participation by Ms. Lin and Ms. had a direct bearing on the level 

of services their children, R.H., D.R., and L.R., received.  Ex. 6, Perez Decl. ¶ 24 (failure to fully 

translate IEP resulted Ms. Perez’s inability to determine if the District is addressing L.R.’s 

deficits in socializing skills); Ex. 6, Perez Decl. ¶ 43 (failure to fully translate IEP resulted in Ms. 

                                                 
17 To the extent the District is arguing that Ms. Lin and Ms. Perez cannot assert EEOA claims on behalf of 
themselves individually, the Complaint makes clear that Plaintiffs’ EEOA claim is only brought on behalf of 
students.  Am. Compl. (Dkt. No. 53) ¶¶ 123–26.   
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Perez’s inability to determine if D.R. is receiving adequate transition services); Ex. 21, Perez 

Dep. 102:1–21 (testifying that she was unaware of what D.R.’s IEP said regarding summer 

school but that she believes D.R. would have benefited from summer services);  Ex. 5, Lin Decl. 

¶¶ 30, 37, 40–42, 53 (failure to translate IEP process documents resulted in deficient behavioral 

interventions, revisions to positive behavior support plans, and behavioral consultations for 

R.H.). 

Finally, as the Court in Issa held, denial of an equal educational opportunity does not 

require a showing of discrimination of intentional any kind, intentional or otherwise, on account 

of an EEOA-protected characteristic.  Issa, 847 F.3d at 139.  Instead, 1703(f) only requires “that 

the denial of the equal educational opportunity—in § 1703(f)’s case, the language barrier that is 

not being overcome—must stem from race, color, sex, or national origin, rather than from, for 

example, a cognitive disability covered by a different remedial scheme.”  Id.; see also T.R., 223 

F. Supp. 3d at 334-35.  Here, Plaintiffs’ language barriers clearly stem from their racial and 

ethnic backgrounds as Chinese and Latino students.  Ex. 21, Perez Dep. 13:15–24; Ex. 15, Lin 

Dep. 8:21–23, 34:10–19, 169:15–16. 

3. Ms. Lin and Ms. Perez Have Standing to Bring Claims Pursuant to 
Title VI and All Plaintiffs Have Stated a Prima Facie Claim. 

The District’s Title VI standing arguments are not supported by the case law it cites.  In 

particular, none of the cases cited by the District contradict the conclusion that because parents 

are entitled to meaningful participation under the IDEA and are intended beneficiaries of that 

statute, they have standing for Title VI claims in the context of claims involving violations of the 

IDEA.  See e.g., Brown-Dickerson v. City of Philadelphia, No. 15-4940, 2016 WL 1623438, at 

*8 (E.D. Pa. Apr. 25, 2016) (Title VI claim failed because plaintiffs could not establish a link 

between any federal funding received by the defendant police department and any benefits 
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intended for the plaintiff that caused her harm); Williams v. Lenape, No. 17-7482 (RBK/JS), 

2018 WL 916364 (D.N.J. Feb. 16, 2018); H.B. v. Monroe Woodbury Central Sch. Dist., No. 11-

5881 (CS), 2012 WL 4477552 (S.D.N.Y. Sept. 27, 2012); R.W. ex rel. Williams v. Delaware 

Department of Education, No. 05-662, 2008 WL 4330461 (D. Del. Sept. 22, 2008) (alternative 

school placement for a child focused on involvement in physical altercations at school, not 

allegations that the parents did not receive the benefits they are entitled).   

As explained above, under the IDEA, Ms. Perez and Ms. Lin are entitled to meaningful 

participation in their children’s IEP processes.  See supra § IV.C; see also 20 U.S.C. 

§ 1415(b)(1), (b)(3), (c); Winkelman, 550 U.S. at 524; G.L., 802 F.3d at 625–26; D.B., 489 F. 

App’x at 566.  Thus, Ms. Perez and Ms. Lin are among the intended beneficiaries of these rights 

as parents under the IDEA and as individuals entitled to participate in their child’s educational 

program, which is federally funded.  Indeed, this Court recognized the Parent Plaintiffs’ ability 

to assert Title VI claims when denying the District’s motion to dismiss.  See, e.g., T.R., 223 

F. Supp. 3d at 335; see also H.P. v. Bd. of Educ. of Chicago, 385 F. Supp. 3d 623 (N.D. Ill. 

2019).18  Accordingly, they have standing to assert their Title VI claims here.   

Furthermore, the evidence in the record is sufficient to show that, at a minimum, there is 

a genuine dispute of material fact as to whether the District has discriminated against Plaintiffs 

on the basis of their national origin.  See Lau, 414 U.S. at 568.  The District does not—and 

cannot—dispute that parents whose native language is English and who have students with 

disabilities generally timely receive NOREPs, draft IEPs, IEPs, and other IEP-process 

documents.  Timely receipt of these documents enable native-English speaking parents to review 

                                                 
18 The District’s motion also fails to address this Court’s previous explanation that “the Supreme Court’s 
pronouncement in Lau v. Nichols, 414 U.S. 563 (1974),] instructs that language based discrimination can constitute 
an actionable form of national origin discrimination.”  T.R., 223 F. Supp. 3d at 335.   
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the documents prior to IEP meetings, and to review them again after the meetings.  There is no 

question that these parents can participate directly in their children’s IEP meetings.  Def.’s SOF 

¶¶ 22–23; Ex. 23, Winterbottom Dep. 140:11–25.  In contrast to this, the record is clear that the 

District was aware that Ms. Perez and Ms. Lin both needed interpretation and translation 

services.  See Ex. 5, Lin Decl. ¶ 3; Ex. 6, Perez Decl. ¶ 3.  Yet, despite this knowledge, Ms. 

Perez and Ms. Lin either did not receive or did not timely receive translated NOREPS, draft 

IEPs, IEPs, and other IEP-process documents.  Nor was there sufficient interpretation services 

during the IEP meetings they attended.  The result is their children miss out on educational 

opportunities and services, such as summer school, and are denied a FAPE.  See ,e.g., Ex. 6, 

Perez Decl. ¶¶ 24, 43; Ex. 21, Perez Dep. 102:1–21; Ex. 5 Lin Decl. ¶¶ 30, 37, 40–42, 53. 

4. Translation of Evaluations Are Required Under the Pennsylvania 
Code. 

The District argues that it is entitled to summary judgment on Plaintiffs’ claim under the 

Chapter 14 of the Pennsylvania Code because the Code does not require the translation of 

evaluation reports.  As an initial matter, the District misrepresents Plaintiffs’ claim.  Plaintiffs 

actually asserted that the District has violated Chapter 14 by failing “to provide sufficient oral 

interpretation and complete and timely translated IEP process documents,” in addition to the 

failure “to provide complete and timely translated evaluations and reevaluations ten days prior to 

IEP team meetings.”  Am. Compl. ¶¶ 136–137.  More critically, however, the District concedes 

that “Chapter 14 of the Pennsylvania Code incorporates and implements the substantive 

provisions of the IDEA.”  Def.’s Mem. at 19 (quoting A.W. el rel. H.W. v. Middletown Area Sch. 

Dist., No. 1:13-cv-2379, 2015 WL 390864, at *10 (M.D. Pa. Jan. 28, 2015)).  It follows then, 

that the Pennsylvania Code requires the District to provide all of its students with a FAPE and 

parents of disabled children must have the opportunity to meaningfully participate in their 
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children’s educational processes.  See A.W., 2015 WL 390864, at *10-14 (analyzing IDEA and 

Chapter 14 claims together because “[t]he court’s analysis of plaintiffs’ Chapter 14 claim is 

subsumed by its analysis of their IDEA claim”).  It is inconsequential that the text of Chapter 14 

does not explicitly require translations of evaluations; what is consequential is the evidence that 

the District’s failure to provide such translations, along with complete and timely translations of 

IEP process documents and sufficient oral interpretation services, resulted in the denial of 

parents’ meaningful participation in their children’s educational processes.  See supra § IV.C.   

V. CONCLUSION  

For the foregoing reasons and those set forth in Plaintiffs’ Response to the School District 

of Philadelphia’s Statement of Undisputed Facts and Statement of Additional Facts that Preclude 

Summary Judgment, Plaintiffs respectfully request that this Court deny Defendant’s Motion for 

Summary Judgment in its entirety.   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
 

Case No. 15-cv-4782 
 
 
 
 
 
 
 
 
 
 
 

PLAINTIFFS’ RESPONSE TO THE SCHOOL DISTRICT OF PHILADELPHIA’S 
STATEMENT OF UNDISPUTED FACTS AND STATEMENT OF ADDITIONAL FACTS  

THAT PRECLUDE SUMMARY JUDGMENT 
 

Plaintiffs L.R. and D.R. and their mother, Madeline Perez, and R.H. and his mother, 

Manqing Lin (collectively, “Plaintiffs”) submit this Response to Defendant the School District of 

Philadelphia’s (the “District”) Statement of Undisputed Facts. 

Procedural History 
1. Former Plaintiffs T.R. and A.G., with their parents, Barbara Galarza and 

Margarita Peralta, respectively, completed the IDEA hearing process through the Office for 

Dispute Resolution and received due process hearing decisions. Exhibits A-B to Compl. (Doc. 1). 

RESPONSE:  Undisputed.  By way of further response, the administrative proceedings filed by 

both Ms. Galarza and Ms. Peralta included requests for findings that the District has a policy and 

practice of not providing adequate translation and interpretation services throughout the special 

education process in violation of federal law.  The Hearing Officer found that in both cases, the 

District did not provide IEP documents in “an accessible form” to Ms. Galarza and Ms. Peralta and 

that, as a result, each of these guardians was denied her right to meaningfully participate in the IEP 

process under the Individuals with Disability Education Act (“IDEA”), 20 U.S.C. § 1440 et seq.  

The Hearing Officer concluded, however, that he lacked authority to order systemic relief.  See 

T.R., et al., 

Plaintiffs, 

THE SCHOOL DISTRICT OF PHILADELPHIA, 
 

Defendant. 
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Am. Compl. (Dkt. No. 53), Exhibits A and B (attached hereto as Exhibit 1 and 2).   

2. On August 21, 2015, Plaintiffs T.R., Ms. Galarza, A.G., and Ms. Peralta filed the 

Complaint. Compl. (Doc. 1). 

RESPONSE:  Undisputed. 

3. On April 20, 2017, Plaintiffs filed the First Amended Class Action Complaint, 

adding Manqing Lin and her child R.H. and Madeline Perez and her children L.R., D.R., and J.R., 

as Plaintiffs. Am. Compl. (Doc. 53). 

RESPONSE:  Undisputed, except as to the date Plaintiffs filed their First Amended Class Action 

Complaint.  Plaintiffs’ First Amended Class Action Complaint was filed on April 10, 2017.  Dkt. 

No. 53.  While Plaintiffs’ First Amended Complaint added Manqing Lin and her son R.H. and 

Madeline Perez and her children L.R., D.R., and J.R. as Plaintiffs, it also added details of their 

experiences with the District’s provision of language services and allegations concerning the 

inadequacy of those services as applied to them.  

4. On October 18, 2017, A.G. and Ms. Peralta voluntarily dismissed with prejudice 

their claims against the District. Stipulation (Doc. 73). 

RESPONSE:  Disputed as stated.  On October 18, 2017, the parties filed a stipulation to dismiss 

with prejudice A.G.’s and his guardian, Margarita Peralta’s claims against the District as set forth in 

Counts One through Seven of the First Amended Complaint “with the exception of their request for 

past costs and attorneys’ fees in the underlying due process administrative hearings.”  Dkt. No. 73.  

The Court signed this stipulation on October 19, 2017.  Dkt. No. 74.  

5. On August 8, 2018, T.R. and Ms. Galarza voluntarily dismissed with prejudice their 

claims against the District. Stipulation (Doc. 84). 

RESPONSE:  Disputed as stated.  On August 3, 2018, the parties filed a stipulation to dismiss 

with prejudice T.R.’s and her guardian, Barbara Galarza’s claims against the District as set forth in 
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Counts One through Seven of the First Amended Complaint “with the exception of their request 

for past costs and attorneys’ fees in the underlying due process administrative hearings.”  Dkt. No. 

82.  The Court signed this stipulation on August 8, 2018.  Dkt. No. 84.   

6. On April 18, 2019, this Court denied Plaintiffs’ Motion for Class Certification. 

(Doc. 99, Doc. 100). 

RESPONSE:  Undisputed.   

7. On September 26, 2019, J.R. voluntarily dismissed his claims against the District. 
 

Stipulation (Doc. 107). 

RESPONSE:  Disputed as stated.  On September 26, 2019, the parties filed a stipulation to dismiss 

without prejudice J.R.’s claims against the District as set forth in Counts One through Seven of the 

First Amended Complaint.  Dkt. No. 107.  The Court signed this stipulation on September 30, 2019.  

Dkt. No. 110.   

District Practices 
 

8. The District’s Office of Family and Community Engagement (“FACE”) provides, 

among other things, translation and interpretation services, as well as professional development to 

District staff and administrators on how to best support parents who are limited English proficient 

(“LEP”). Ex. A (Monley dep.) at 52:24-55:14. 

RESPONSE:  Undisputed.   

9. The District maintains a document management system where standard 

documents, such as the District’s attendance policy and transportation policy, are translated into the 

eight most common languages, which is publically available on the District’s website. Ex. A 

(Monley dep.) at 52:24-55:14, 76:23-77:24. 

RESPONSE:  Disputed in part and undisputed in part.  Plaintiffs acknowledge that some 

translated school documents are currently available through the District’s website.  By way of 
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further response, however, the District’s reference to “standard documents” is ambiguous, and the 

District’s citation does not support the stated proposition.  To the extent “standard” means 

commonly used, many documents are not translated.  See Ex. 3, Perng Decl. ¶ 26, Aug. 2, 2018; 

see also Ex. 4, Del Toro Vargas Decl. ¶ 34, Nov. 4, 2019 (“Many of the families I work with do 

not have internet and do not know how to navigate the website to request a translated document on 

line.”).   

10. The District translates documents that are distributed school-wide, such as report 

cards and letters to parents, into the eight most common languages as a matter of course. Ex. A 

(Monley dep.) at 78:1-80:23, 81:3-20. 

RESPONSE:  Disputed in part and undisputed in part.  While the District may to some extent 

translate some documents that are distributed school-wide, there is evidence that other documents, 

including report cards, are not translated.  Ex. 5, Lin Decl. ¶ 8, Nov. 4, 2019; Ex. 6, Perez Decl. ¶ 

7, Nov. 4, 2019; Ex. 3, Aug. 2, 2018 Perng Decl. ¶ 26 (“Many general school documents - report 

cards, service logs, positive behavior support plans, progress reports, progress monitoring reports, 

etc. — are not translated, even when parents have affirmatively requested that information in their 

native language.”).  Further, Ms. Hess testified that documents such as those concerning 

transitioning students from one grade to another initially go out to all parents in English.  Ex. 7, 

Hess Dep. 82:24–84:3, Jan. 25, 2018.  By way of further response, Ms. Hess also testified the 

District communicates information to families via e-mails and text messages, which are all in 

English.  Id. 87:14–23.  She also testified that the homebound instruction forms provided to T.R. 

and A.G. were not translated.  Id. 230:2–8.   

11. At the school-level, District employees are able to make requests for translation to 

FACE, in addition to utilizing the District’s Bilingual Counseling Assistants (“BCAs”) directly. 

Ex. A (Monley dep.) at 76:23-79:2-14. 
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RESPONSE:  Disputed in part and undisputed in part.  By way of further response, it is unclear 

whether all District employees are able to make requests for translation or utilize BCAs.  The 

District does not track requests for translation at the school building level.  See Ex. 8, Soderman 

Dep. 105:1–17, Dec. 6, 2017.  Moreover, simply because requests can be made does not mean that 

they will be fulfilled.  See Ex. 9, Capitolo Dep. 146:7–151:13, Feb. 21, 2018 (“We don’t let the 

school team just arbitrarily send documents to be translated without some oversight of it.”).  

Furthermore, BCAs are not available every day at each District school.  See Ex. 8, Soderman Dep. 

173:24–174:13 (testifying that there are approximately 216 schools in the District, BCAs cover 

approximately 78 school buildings, and BCAs are, on average, assigned to three different schools); 

Ex. 10, PSD006438 (listing the District BCAs from 2011-2017, which ranged from 56-60, and 

their assigned schools); Ex. 11, PSD003605 at PSD003607 (“[W]e do not have a BCA available to 

go.”).  And BCA’s schedules are only made available to building level staff upon request.  Ex. 8, 

Soderman Dep. 152:4–9.  Moreover, Ms. Soderman testified that while BCAs may translate short 

one-page documents (e.g. flyers) into some languages if they have the technical capability to 

generate the characters required, that is disfavored and they would not translate or sight interpret 

anything more extensive than that because demands on them are high and they do not have the time 

or appropriate space to do so.  Id. 124:12–20.  

12. The District’s translation and interpretation services are available throughout the 

school year and utilized at key meetings (IEP meetings, report card conferences, etc.) as well as 

for day-to-day communications (attendance issues, permission slips need signed, etc.). See Ex. B 

(Special Education Parental/Guardian Rights); Ex. C (Soderman dep.) at 51:3-23, 97:7-23; Ex. A 

(Monley dep.) at 75:5-21, 77:4-81:20. 

RESPONSE:  Disputed in part and undisputed in part.  Plaintiffs do not dispute that the 

availability of translation and interpretation services is not confined to specific portions of the 
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school year and that such services are used in some meetings and for some communications.  The 

District’s translation and interpretation services, however, are not always available and utilized for 

“key meetings,” nor are sufficient services made available to meet the needs of District families.  

Compare Special Education Parental/Guardian Rights (Def.’s Ex. B) (“For example, Bilingual 

Counseling Assistants (BCAs) will be made available to provide interpretation services as 

needed.”) with Ex. 12, PSD003864 at PSD003865 (“We will do our best to assign an interpreter.  

Please, be aware that at this moment the demand for interpreters exceeds the number of staff 

available.”); Ex. 13, PSD003626 (indicating a “shortage of staff” on an Interpretation Referral 

Log); see also Ex. 8, Soderman Dep. 58:18–59:2 (testifying that she did not know if the District 

had “a sufficient number of BCAs to attend all of the meetings that are requested of [her] office for 

Limited-English Proficient parents” and listing individuals who might attend a meeting “[i]f we 

don’t have BCAs”).  For example, Ms. Soderman indicated that interpretation services are not 

prioritized for special education meetings, but rather, all requests are treated the same.  See Ex. 8, 

Soderman Dep. 75:5–9 (testifying that there are no “written policies or standards[] regarding 

making decisions as to who will be assigned to a particular interpretation request”).  Furthermore, 

the sources cited by the District do not speak to the use of translation and interpretation services in 

report card conferences or for “attendance issues” or “permission slips.” 

13. For example, if a teacher needs to send a letter home to parents about a particular 

student, if the school’s BCA knows the target language then the BCA would translate that letter for 

the teacher without involving the FACE office. Ex. A (Monley dep.) at 79:10-80:23. 

RESPONSE:  Disputed in part and undisputed in part.  Plaintiffs do not dispute that BCAs may at 

times translate documents without involving the FACE office.  By way of further response, 

however, BCAs are not available every day at each District school.  See Ex. 8, Soderman Dep. 

173:24–174:13 (testifying that there are approximately 216 schools in the District, BCAs cover 
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approximately 78 school buildings, and BCAs are, on average, assigned to three different schools); 

Ex. 10, PSD006438 (listing the District BCAs from 2011-2017, which ranged from 56-60, and 

their assigned schools); Ex. 11, PSD003605 at PSD003607 (“[W]e do not have a BCA available to 

go.”); see also Ex. 8, Soderman Dep. 51:21–23 (“I have an idea of what BCA [sic] should do, but 

schools will also determine how they are going to be used.”); id. at 71:14–19 (testifying that 

principals are the BCAs “boss”).   

14. BCAs and school staff are trained on best practices for providing interpretation, 

generally, and regarding special education issues and terminology. Ex. C (Soderman dep.) at 45:4-

46:10. 

RESPONSE:  Disputed in part and undisputed in part.  Plaintiffs do not dispute that BCAs receive 

training in some special education terminology.  The District, however, has not cited evidence that 

BCAs and school staff generally are trained “on best practices for providing interpretation” or 

“special education issues.”  Furthermore, Plaintiffs dispute that all individuals and staff that 

provide translation and interpretation services are appropriately trained.  See, e.g., Ex. 7, Hess Dep. 

46:16–48:12 (testifying that staff such as secretaries are used, as needed, to provide interpretation 

in IEP meetings, even though they have received no training to provide language assistance); Ex. 8, 

Soderman Dep. 45:4–46:22 (testifying that while BCAs might receive some training on IEP 

meetings and/or receive “a glossary of special education terms,” there are no BCAs on her staff 

that have skills “[s]pecific to special education”); id. at 137:14–138:4 (testifying that she 

recommended that a school principal utilize her Spanish-speaking secretary or the Spanish-

speaking school psychologist); id. at 143:6–144:15 (testifying that she asked her next door 

neighbor if he would be willing to provide interpretation services at a special education evaluation 

even though he was neither a District employee nor a trained interpreter); id. at 172:4–174:19 

(testifying that Nancy Velez of the Office of Specialized Services also encouraged building level 
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staff to utilize untrained bilingual district employees in lieu of a BCA); Ex. 14, Bustamante Dep. 

121:1–3, 126:23–128:3, 132:4–18, Feb. 22, 2018 (testifying that BCAs are often ineffective 

because they are not trained in special education and that the District will often use school staff 

with no interpretation training as translators during meetings with LEP parents); Ex. 15, Lin Dep. 

142:12–143:21, Jan. 30, 2018 (“At the time I requested for the draft to be translated into Chinese, 

but however the school district disagreed.  So they said they instead have send me, provided me 

with an interpreter and a teacher to translate for me.  However, the content of the report was having 

many details, so I couldn’t fully understand the report. . . . Mr. Tang had go through the draft with 

me.  However, there was so many vocabulary that he also need time to look up online.  And he also 

explained it to me that there were too many terminology in the report that he himself couldn’t fully 

comprehend[.]”); see also id. at 50:4–53:23 (describing this meeting and the fact that she did not 

completely understand the draft even after others tried to assist the interpreter in interpreting 

special education terminology); Ex. 16, Perng Decl. ¶ 19, Nov. 4, 2019; Ex. 4, Del Toro Vargas 

Decl. ¶¶ 27–30, 53.  By way of further response, Ms. Soderman, as the person responsible for all 

BCAs, does not provide any oversight of the services they are providing.  In addition, she does not 

keep track of whether they fulfill any of their recognized duties and does not oversee the quality of 

their work performance.  Ex. 8, Soderman Dep. 105:1–17; see also Ex. 3, Aug. 2, 2018 Perng Decl. 

¶ 18 (“The District doesn’t consistently ensure high quality interpretation at IEP meetings.”).   

15. Language Line, a telephonic interpretation service, is used as a backup option, 

including when the parent’s language is not spoken by a BCA. Ex. C (Soderman dep.) at 39:4- 

40:17. 

RESPONSE:  Disputed in part and undisputed in part.  It is undisputed that Language Line is 

available to be used by a school.  It is disputed that it is always used “as a backup option, including 

when the parent’s language is not spoken by a BCA.”  Ms. Soderman testified that she does not 
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keep track of when the District uses live interpretation for IEP meetings versus when telephonic 

interpreters are used, that she does not believe anyone at the District keeps track of that 

information, and that the decision to use either live interpretation or telephonic interpretation is 

made at the building level.  Ex. 8, Soderman Dep. 40:18–41:14; see also Ex. 4, Del Toro Vargas 

Decl. ¶ 26.  Furthermore, she testified that although invoices for telephonic interpretation contain 

the name of the person who used the service, those invoices do not track the purpose of the call or 

why the service was utilized, and she did not know the background of the interpreters who 

provided services via Language Line.  Ex. 8, Soderman Dep. 64:18–65:2, 180:16–182:24.  

Moreover, there is evidence that parents are not made aware that Language Line is available.  See 

Ex. 15, Lin Dep. 38:7–12 (testifying that the District did not inform her at a meeting that Language 

Line interpretation was available). 

16. Specific to the special education realm, the District provides an array of services 

to LEP parents including translation and interpretation. Ex. D (Hess Decl.) at ¶¶ 7-11. 

RESPONSE:  Disputed in part and undisputed in part.  It is undisputed that the District provides 

some translation and interpretation services to LEP parents; Plaintiffs dispute the adequacy of the 

quantity, quality, and consistency of those services resulting from the District’s policies and 

practices.  See Pls.’ Pls.’ Mem. of Law in Support of Their Mot. for Class Cert. (Dkt. No. 83) at 15 

& n.10; see also Ex. 3, Aug. 2, 2018 Perng Decl. ¶¶ 17–29 (describing her experiences with the 

District’s inadequate translation and interpretation services); Ex. 17, McCabe Decl. ¶¶ 10–26, Aug. 

2, 2018 (“The District’s practice of failing to provide quality interpretation services denies LEP 

parents the ability to engage in the special education process and the educational process of their 

children, more generally.”); Ex. 8, Soderman Dep. 105:18–22 (testifying that there are no protocols 

“in place with regard to how BCAs provide interpretation services in the special education 

context”); id. at 51:21–23 (“I have an idea of what BCA [sic] should do, but schools will also 
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determine how they are going to be used.”); see generally Ex. 16, Nov. 4, 2019 Perng Decl.; Ex. 4, 

Del Toro Vargas Decl.  By way of further response, there are a number of translation and 

interpretation services that the District does not provide LEP parents of special education students, 

including the complete translation of any draft IEP documents and in most cases translating only 

the headings and form portions of IEPs, without any information regarding the individual student.  

See, e.g., Ex. 8, Soderman Dep. 169:6–170:7 (testifying that only headings and “no individual 

information” of IEPs is translated and that she does not believe such translation is “sufficient for a 

parent to understand and participate”); Ex. 7, Hess Dep. 94:2–15 (“[T]he documents that are 

produced, the standard information is translated into that language, because IEP’s are 

individualized and . . . the student-specific information is not translated.”); id. at 269:5–7 

(testifying that draft IEPs are not translated); Ex. 4, Del Toro Vargas Decl. ¶ 16.  In addition, the 

District does not translate functional behavioral assessments or positive behavior support plans.  

See Ex. 5, Lin Decl. ¶¶ 17, 30; see also Ex. 4, Del Toro Vargas Decl. ¶ 44. 

17. LEP parents are aware of these services because they are described in the Special 

Education Parental/Guardian Rights notice, which is given to parents in their native language and 

is also read aloud at IEP meetings. Ex. D (Hess Decl.) at ¶¶ 7-8. 

RESPONSE:  Disputed.  Plaintiffs dispute that the Special Education Parental/Guardian Rights 

notice (Def.’s Ex. B) sufficiently apprises LEP parents of their right to obtain adequate translation 

and interpretation services.  Specifically, that notice provides that parents have a right “to enlist the 

District’s interpretation and/or translation services,” but only provides one specific example of 

such services, i.e. that BCAs “will be made available to provide interpretation services as needed.”  

Plaintiffs further dispute that all LEP parents are aware of the translation and interpretation 

services the District may offer in part because the District does not track which parents are LEP 

and ensure that this information is provided to them.  See Ex. 18, Sharer Dep. 28:19–29:10, Dec. 8, 
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2017 (testifying that identification of parents or guardians who have English proficiency is done on 

a “case by case” basis); Ex. 19, Still Dep. 88:9–89:5, 95:13–20, 97:5–99:13, Jan. 23, 2018 

(testifying that the District does not systematically ask specific questions designed to identify 

“parents as limited English proficient” and relies in part on ad hoc student feedback given to 

teachers (which is not systematically recorded) to identify parents as LEP); Ex. 7, Hess Dep. 

79:24–80:16 (“We don’t keep track of the parents that are what you are describing as limited 

English proficient.”); Ex. 16, Nov. 4, 2019 Perng. Decl. ¶¶ 8, 18.  Furthermore, it is disputed that 

LEP parents are always made aware of their rights to request translation of IEP plans or 

evaluations.  See Ex. 9, Capitolo Dep. 209:13–20 (“Q.  Is it the practice of the district to tell 

parents with respect to IEPs or evaluations that translation[s] of those documents is available?  

[Objection omitted.]  A.  We wait for the parent to request the documents in translated form . . . .”); 

Ex. 14, Bustamante Dep. 113:22–115:6 (testifying that LEP parents are generally not made aware 

of their right to receive translation and interpretation services from the District); Ex. 3, Aug. 2, 

2018 Perng Decl. ¶¶ 7–12, 26, 28 (discussing the District’s lack of communication to LEP parents 

and their resulting lack of awareness of services for their children); Ex. 16, Nov. 4, 2019 Perng 

Decl. ¶ 8 (“[I]n my experience, most parents do not receive this fact sheet.”); Ex. 6, Perez Decl. ¶ 6 

(stating that she has “not received any document that summarizes my rights regarding translation 

of IEP documents or interpretation” and that she continues “to fail to receive translated special 

education documents for my children, L.R. and D.R.”).   

18. The District’s practices and procedures require that parents receive Permission to 

Evaluate (PTEs), Notice of Recommended Placement (NOREPs), Procedural Safeguards, and 

Permission to Re-evaluate (PTRE), in the native language of the parent. Ex. E (Quick Reference 

Guide). 

RESPONSE:  Disputed in part and undisputed in part.  It is undisputed that the District’s Quick 
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Reference Guide states that “NOREPs, Procedural Safeguards, Permission to Evaluate, and 

Permission to Re-evaluate must be in the parents/guardians native language.”  While the District’s 

policies distributed to some administrators state that parents receive these documents in their native 

languages, Plaintiffs dispute that that is done in practice.  See, e.g., Ex. 14, Bustamante Dep. 

117:18–24, 126:15–22, 133:13–20 (testifying that LEP parents routinely do not receive NOREPs 

translated into their native language prior to IEP meetings, if at all); Ex. 20, Oct. 31, 2018 Ltr. from 

Pa. Dep’t of Ed., Complaint Investigation Report issued by the Pennsylvania Department of 

Education (“CIR”) at 2 (finding that in twenty-three out of a random sample of twenty-five files 

reviewed, parents did not receive the required forms—including PTREs, and NOREPs—in their 

native languages as required under the IDEA); Ex. 16, Nov. 4, 2019 Perng Decl. ¶ 13; Ex. 4, Del 

Toro Vargas Decl. ¶ 13.    For example, Ms. Perez never received a fully translated NOREP (or 

IEP) in connection with her children.  Ex. 6, Perez Decl. ¶¶ 11, 32, 38; see also Ex. 4, Del Toro 

Vargas Decl. ¶ 41.  Additionally, in a February 2016 meeting to discuss R.H.’s kindergarten 

placement, the District provided Ms. Lin a Permission to Evaluate (“PTE”) and other special 

education documents in English only and refused to translate them into Chinese.  Ex. 15, Lin Dep. 

112:17–117:8.  Furthermore, District employees are not uniformly aware of the protocol cited by 

the District as evidencing these procedures.  See, e.g., Ex. 18, Sharer Dep. 111:3–17 (testifying that 

she was not familiar with a “quick reference guide [for] translation and interpretation services”).   

19. Bilingual psychologists employed by the District evaluate students in the form 

most likely to yield accurate information. Ex. F (Hess dep.) at 184:5-18; Ex. G (Velez dep.) at 

44:6-45:6. 

RESPONSE:  Disputed in part and undisputed in part.  While this may occur in some cases, it is 

not a procedure that is followed with regard to every evaluation.  Instead of providing a bilingual 

evaluation, in some cases, BCAs or others may act as interpreters during evaluations in lieu of 
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using bilingual psychologists.  See Ex. 8, Soderman Dep. 106:7–108:4; 144:22–145:17; see also 

Ex. 7, Hess Dep. 184:17–185:7 (testifying that children whose native language is not English do 

not necessarily need to be evaluated by a bilingual psychologist).  In other cases, bilingual 

evaluations are not conducted.  See Ex. 20, CIR at 1–2 (“Only one of the 25 files reviewed, or four 

percent of the files indicated that the evaluation was conducted in the student’s native language.  24 

of the 25 files or 96% of the files reviewed revealed that the evaluations were not conducted in the 

students’ native languages. . . . Three of the files reviewed were for speech and language 

evaluations.  None of these evaluations were conducted in a student’s native language, used a 

BCA, or non-verbal measures.”); Ex. 4, Del Toro Vargas Decl. ¶ 14.  By way of further response, 

there are no records maintained with respect to bilingual evaluations conducted by the District and 

this information is not tracked.  Ex. 7, Hess Dep. 316:6–11.   

20. The Procedural Safeguards are provided to the parents of special education 

students when students are initially identified and annually at IEP meetings, together with a Special 

Education Parental/Guardian Rights notice. Both documents are translated into the eight languages 

most commonly used among District families. Ex. D (Hess Decl.); Ex. B (Special Education 

Parental/Guardian Rights). 

RESPONSE:  Disputed in part and undisputed in part. While this may occur sometimes, it is not a 

procedure that is followed for all LEP parents.  For example, since L.R. has attended Devereaux, 

Ms. Perez has not received the Procedural Safeguards in Spanish.  Ex. 6, Perez Decl. ¶ 6.    

21. In scheduling IEP meetings, the District translates meeting invitations into eight 

languages, and makes every effort to ensure that a parent is present at the meeting. Ex. E (Quick 

Reference Guide). 

RESPONSE:  Disputed.  The source cited by the District does not stand for this proposition.  

Plaintiffs also dispute whether the District complies with the referenced protocol.  For example, 
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there is evidence that LEP parents have not been given notice of the availability of translated 

documents or of interpretation services by BCAs of IEP documents prior to meetings as called for 

by the protocols.  See Ex. 3, Aug. 2, 2018 Perng Decl. ¶¶ 17–31; Ex. 17, McCabe Decl. ¶¶ 20–26; 

see also, e.g., Response to ¶ 22 infra.  In addition, Ms. Perez has received IEP meeting invitations 

solely in English that she cannot understand.  Ex. 6, Perez Decl. ¶¶ 11, 28; see also Ex. 4, Del Toro 

Vargas Decl. ¶ 17.  She also was not given notice of the availability of translated documents or 

interpretation services.  Ex. 6, Perez Decl. ¶ 6. 

22. District practice is to prepare a draft IEP in advance of the meeting for greater 

efficiency in the meeting itself. Ex. H (Capitolo dep.) at 42:15-44:18, 97:10-98:16. 

RESPONSE:  Disputed in part, and undisputed in part.  While it may generally be the practice to 

prepare draft IEPs, the draft IEPs are not fully translated for LEP parents.  Ex. 7, Hess Dep. 269:5–

7.  And IEPs are not fully translated even when they are specifically requested.  See, e.g., Ex. 15, 

Lin Dep. 190:5–13; Ex. 21, Perez Dep. 12:21–13:8, Feb. 12, 2018 (“Almost every time I go to the 

IEPs I ask for translation because they are in English.”); id. at 72:3–73:7 (describing an IEP for 

D.R. for which she requested but did not receive a full translation and was told the partial 

translation “was the best [the District] could have translated”); Ex. 6, Perez Decl. ¶¶ 11, 30, 32; Ex. 

5, Lin Decl. ¶¶ 11, 18–20, 33; This is contrary to the District’s protocol.  Def.’s Mot. Ex. E at 2 (“If 

in-person interpretation services are not practically accessible to a parent/guardian or if he/she feels 

that such services were not adequate to permit meaningful participation, the parent/guardian may 

request a translation of the special education documents, whether drafts or finals at any time, 

including prior to the IEP meeting. . . . A parent/guardian may also request written translation of 

the special education documents, whether drafts or finals, at the IEP meeting.”).  Furthermore, 

while the District’s protocol indicates that a draft IEP must be provided 10 days before the IEP 

meeting, see Def.’s Mot. Ex. E, LEP parents cannot read the document in English, and the draft 
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IEP, in practice, is not always provided to LEP parents 10 days before the IEP meeting—if at all.  

See, e.g., Ex. 5, Lin Decl. ¶ 18 (“For the December 5, 2017 IEP meeting, I did not receive any draft 

IEP in any language prior to the scheduled meeting.”); id. ¶¶ 19–20 (stating that she received a 

draft IEP “which only contained translations of the IEP headings in Chinese” three days prior to an 

IEP meeting in May 2018); Ex. 16, Nov. 4, 2019 Perng Decl. ¶¶ 15–16.  

23. While the IEP draft is in English because that is the common language of the IEP 

team, the draft is sent to parents before the meeting and District practice is to give parents the 

opportunity to meet with the Special Education Liaison (SEL) for their child’s school and one of 

the Bilingual Counseling Assistants (“BCAs”) to review the draft IEP, including after regular 

school hours as necessary to accommodate the parent’s schedule. Ex. E (Quick Reference Guide); 

Ex. D (Hess Decl.). 

RESPONSE:  Disputed in part and undisputed in part.  Plaintiffs do not dispute that the District’s 

Quick Reference Guide states that this is the District’s protocol.  Plaintiffs dispute, however, 

whether this protocol is followed in practice.  For example, Ms. Perez has never been offered the 

opportunity to meet with a BCA to review a draft IEP.  Ex. 6, Perez Decl. ¶¶ 15, 34; see also Ex. 4, 

Del Toro Vargas Decl. ¶ 20.  While Ms. Lin has been offered this opportunity, such meetings do 

not always include the Special Education Liaison for her child’s school.  Ex. 5, Lin Decl. ¶¶ 19–20.  

Moreover, as stated above, while the District’s protocol indicates that a draft IEP must be provided 

10 days before the IEP meeting, see Def.’s Ex. E, that is not always done in practice.  See, e.g., Ex. 

5, Lin Decl. ¶ 18 (“For the December 5, 2017 IEP meeting, I did not receive any draft IEP in any 

language prior to the scheduled meeting.”); id. ¶¶ 19–20 (stating that she received a draft IEP 

“which only contained translations of the IEP headings in Chinese” three days prior to an IEP 

meeting in May 2018).  By way of further response, the draft IEPs are never fully translated for 

LEP parents.  Ex. 7, Hess Dep. 269:5–7; see also Ex. 21, Perez Dep. 103:3–12 (testifying that she 
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“could be a more effective advocate” for her children if she had translated documents before IEP 

meetings); Ex. 5, Lin Decl. ¶ 11; Ex. 6, Perez Decl. ¶¶ 11, 32, 34.  Even when meetings to review 

draft documents are held, parents’ questions and concerns may not be fully addressed because the 

BCA doesn’t understand the special education documents and the appropriate teacher may not be 

present to answer questions.  See, e.g., Ex. 15, Lin Dep. 142:12–143:21 (“At the time I requested 

for the draft to be translated into Chinese, but however the school district disagreed.  So they said 

they instead have send me, provided me with an interpreter and a teacher to translate for me.  

However, the content of the report was having many details, so I couldn’t fully understand the 

report. . . . Mr. Tang had go through the draft with me.  However, there was so many vocabulary 

that he also need time to look up online.  And he also explained it to me that there were too many 

terminology in the report that he himself couldn’t fully comprehend[.]”); see also id. at 50:4–53:23 

(describing this meeting and the fact that she did not completely understand the draft even after 

others tried to assist the interpreter in interpreting special education terminology); Ex. 5, Lin Decl. 

¶¶ 11–15, 19–20.   

24. At the IEP meeting itself, parents are encouraged to ask questions, suggest 

revisions to the plan, provide information on their child’s current levels of functioning, and discuss 

strategies that may help the child’s development. Ex. H (Capitolo) dep. at 41:18-42:14; Ex. F (Hess 

dep.) at 165:12-167:7. 

RESPONSE:  Disputed in part and undisputed in part.  The portion of Ms. Capitolo’s and Ms. 

Hess’s depositions that the District’s cites do not stand for this proposition.  Rather, in discussing 

parent involvement in IEP meetings, Ms. Capitolo was answering the question of what her “own 

understanding of what meaningful parental participation entails,” Ex. 9, Capitolo Dep. 41:18–

42:14, and Ms. Hess was describing the “best practice” for ensuring meaningful participation, Ex. 

7, Hess Dep. 165:12–167:7.  Neither was providing an account of what happens in each IEP 
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meeting in the District.  By way of further response, while parents may be given the opportunity at 

IEP meetings to ask questions and provide input, the IEP documents discussed at such meetings are 

not always fully translated.  See Ex. 8, Soderman Dep. 169:6–18 (testifying that she has attended 

IEP meetings in which only the headings of IEPs were translated, and none of the individual 

information unique to students is translated into parents’ native languages); see also Ex. 7, Hess 

Dep. 94:6–11 (testifying that student-specific information in IEPs is not translated).  In at least one 

District employee’s opinion, that practice is insufficient to allow parents meaningful participation 

in their children’s education.  Ex. 8, Soderman Dep. 169:1–170:4; see also Ex. 21, Perez Dep. 

80:5–12 (“[T]he problem is, I don’t have the papers to read in Spanish. . . . Yes, I can ask 

questions, but if something happens like I forget, I’d like to have the documents in Spanish so I can 

go over them.”); id. at 103:3–12 (testifying that she “could be a more effective advocate” for her 

children if she had translated documents before IEP meetings).  The absence of any translated 

student specific information in the IEP in a language the parent understands certainly undermines 

the parent’s ability and encouragement to ask questions.  See, e.g., Ex. 6, Perez Decl. ¶ 27.  

Furthermore, when special education documents are being discussed at meetings, there is evidence 

that only the portions of the information in the IEP document, specifically the statements that are 

read aloud in the meeting by those participating in the meeting are orally interpreted for an LEP 

parent.  As one of the District’s witnesses, explained, a special education document will only be 

read to a parent in an IEP meeting “[i]f the IEP facilitator is reading the document . . . .”  Ex. 7, 

Hess Dep. 120:4–121:18.  Moreover, no data is maintained regarding the percentage of IEP 

meetings that include a BCA, Id. at 122:7–10, and the quality of language services provided at IEP 

meetings impacts a parent’s ability to participate, see, e.g., Ex. 21, Perez Dep. 108:1–109:4 

(describing an IEP meeting for D.R. in which a principal acted as an interpreter and only provided 

the “gist” of what was said). 
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25. Special education staff are trained on all District practices and procedures, 

including those aimed at encouraging parental participation in the IEP process and how to obtain 

interpretation and translation services for a parent. Ex. F (Hess dep.) at 34:5-35:21, 133:7-23. 

RESPONSE:  Disputed.  The District has not cited evidence that all “special education staff are 

trained on all District practices and procedures, including those aimed at encouraging parental 

participation.”  By way of further response, district employees are not uniformly aware of the 

protocol cited by the District as evidencing its translation and interpretation procedures.  See, e.g., 

Ex. 8, Sharer Dep. 111:3–17 (testifying that she was not familiar with a “quick reference guide 

[for] translation and interpretation services”); id. at 102:8–12 (testifying that she was not aware of 

“any policies or procedures that informed parents of their rights to either translation services, or 

interpretation services, or both”); id. at 113:12–18 (testifying that she was unaware of “any policy 

or procedure within the School District currently that specifically addresses the rights of LEP 

parent[s] or student[s] with disabilities to language services”).   

Plaintiff Lin and her child, R.H. 

26. Ms. Lin and R.H. have not raised claims to an administrative hearing officer. Ex. 
 
I (Lin dep.) at 161:11-19. 

RESPONSE:  Undisputed.  Plaintiffs do not dispute that Ms. Lin and R.H. have not raised the 

claims set forth in Counts One through Seven of the First Amended Complaint to an administrative 

hearing officer.  By way of further response, in ruling on the District’s motion to dismiss, the Court 

held that exhaustion of administrative remedies was not required in certain circumstances and 

subject matter jurisdiction was proper in this case, because an administrative hearing officer could 

not grant the translation relief requested, as the Hearing Officer in T.R.’s and A.G.’s hearings had 

found.  See Exs. 1-2, Exhibits A and B to Am. Compl. (Dkt. No. 53).  The Court also held that 

Plaintiffs sufficiently alleged that the District had systemic failures in its translation and 
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interpretation policies and practices, and that they had adequately identified corresponding relief to 

remedy these systemic failures.  Nov. 30, 2016 Mem. Op. (Dkt. No. 30) at 8–14. 

27. Ms. Lin has, however, requested mediation through the Office for Dispute 

Resolution, which resulted in a mediation agreement between Ms. Lin and the District. Ex. I (Lin 

dep.) at 136:2-7, 138:15-139:8; Ex. J (Lin Mediation Agreement). 

RESPONSE:  Undisputed.  By way of further response, the Mediation Agreement dated August 

18, 2016 related specifically to Ms. Lin’s request for an independent educational evaluation 

(“IEE”).  In it, the District agreed to “fund an IEE” and “implement the early intervention 

IEP . . . until such time that the IEE is completed.”  The District further agreed to furnish Ms. Lin 

with “a hard copy and email copy of the IEP and any reports . . . ; competent language 

interpretation services to review these documents; . . . [and] the final copy of the IEP.”  Def.’s Mot. 

Ex. J (emphasis added).  By its express terms, the Mediation Agreement only contemplated and 

addressed the IEE and explicitly referenced the development of the subsequent IEP emanating 

therefrom; the Agreement does not address all of R.H.’s special education documents in perpetuity 

or permanently determine the language access services to be provided to Ms. Lin.   

28. Ms. Lin is not seeking individualized damages or remedies of any kind based on 

the particular placement of R.H. within the District or the absence or duration of any individualized 

special education service. Ex. I (Lin dep.) at 110:23-111:4; Plaintiffs’ First Amended Class Action 

Complaint at Section VIII. Relief Requested; see also Plaintiffs’ Memorandum of Law in Support 

of Class Certification (Doc. 83-1) at 17. 

RESPONSE:  Undisputed.  By way of further response, Plaintiffs are seeking declaratory and 

injunctive relief requiring changes to the policies, practices and procedures of the District with 

respect to its provision of language services, which will enable Ms. Lin to participate meaningfully 

in the development of her child’s IEP plans.  Pls.’ Mem. of Law in Support of Their Mot. for Class 
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Cert. (Dkt. No. 83) at 17–18.  For example, Ms. Lin is seeking systemic changes to the District’s 

policies, practices and procedures that would allow her to receive “the IEP report, the draft and the 

final report in Chinese translation so that I can understand and agree with the program.”  Ex. 15, 

Lin Dep. 110:23–111:4.   

29. Ms. Lin understands the services R.H. receives from the District. Ex. I (Lin dep.) 

at 127:1-3. 

RESPONSE:  Disputed.  By way of further response, Ms. Lin has not understood the behavioral 

interventions and related services R.H. received at different times due to the fact that she has not 

received R.H.’s IEP documents in her native language.  Ex. 5, Lin Decl. ¶¶ 16–58.  In addition, 

Ms. Lin testified that an interpreter failed to translate and explain the term “ABA” which refers to 

“applied behavior analysis” as a behavior intervention.  Ex. 15, Lin Dep. 171:9–20.   

30. Ms. Lin has the opportunity to meet with District staff that provide R.H.’s 

services, which contributes to her understanding of his condition and ability to give input at the 

IEP meeting. Ex. I (Lin dep.) at 41:9-44:19, 140:24-141:7. 

RESPONSE:  Disputed in part and undisputed in part.  Although Ms. Lin has the opportunity to 

meet with District staff, these meetings do not consistently contribute to her understanding of 

R.H.’s condition in ways that allow her to give input at the IEP meeting.  For example, there were 

times when she met with District staff and did not understand the services being offered in the 

proposed IEP.  Ex. 5, Lin Decl. ¶¶ 16–58.  There were times when she met with District staff who 

provide related services, but there was insufficient time for Ms. Lin to ask questions.  Id. ¶ 43.   

31. Ms. Lin gives input at R.H.’s IEP meetings and suggests revisions to his IEP. Ex.  

H (Capitolo dep.) at 67:20-69:18; Ex. I (Lin dep.) at 162:11-21. 

RESPONSE:  Disputed in part and undisputed in part.  While Ms. Lin may give some input at IEP 

meetings, her ability to do so is hampered by the fact that she does not received translated copies of 
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the draft IEPs before meetings or translated copies of other IEP-related documents such as R.H.’s 

Functional Behavior Assessment, Positive Behavior Support Plan, and Progress Monitor Report.  

Ex. 15, Lin Dep. 68:1–69:3, 142:6–24, 172:5–21, 190:5–13; see also id. at 146:4–147:3 (“The 

school have mention of their plan, but because I could not understood the document, so I could not 

give any input on my thinking, my thought.”); Ex. 5, Lin Decl. ¶¶ 11–15. 

32. For example, during an IEP meeting Ms. Lin requested that a specific writing goal 

be added to R.H.’s IEP, which the District agreed to and was then added to R.H.’s IEP. Ex. I  (Lin 

dep.) at 156:17-157:6. 

RESPONSE:  Undisputed.  By way of further response, however, Ms. Lin credited constant 

communication with the school and the presence of her friend, attorney, and an independent 

evaluator in enabling her to provide input and changes to R.H.’s IEP.  Ex. 15, Lin Dep. 157:12–

158:12.  As stated in response to Paragraph 31, supra, the lack of fully translated documents has 

denied Ms. Lin the ability to participate more fully.  See also Ex. 15, Lin Dep. 146:9–13 (“I did 

express some of my concern to the IEP meeting.  However, because the document at the IEP 

meeting was not translated into Chinese, so I couldn’t fully understand what the report said was 

exactly what was being said in the meeting, or I could not have any opinion on the report.”). 

33. The District provides Ms. Lin with access to a BCA and the school’s Special 

Education Liaison to review the draft documents in advance of the meetings, so she is able to take 

notes on those documents and bring any questions to the IEP meeting. Ex. K (Lin Affidavit) at ¶¶ 

7-10; Ex. H (Capitolo dep.) at 66:4-69:18; 74:7-23. 

RESPONSE:  Disputed in part and undisputed in part.  Paragraphs 7–10 of the Lin Affidavit 

(Def.’s Mot. Ex. K) describe the circumstances surrounding Ms. Lin meeting with District 

personnel prior to one IEP meeting.  Even after those meetings, however, Ms. Lin still was not able 

to fully understand the report provided on R.H.  See, e.g., Ex. 15, Lin Dep. 142:12–143:21 (“At the 
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time I requested for the draft to be translated into Chinese, but however the school district 

disagreed.  So they said they instead have send me, provided me with an interpreter and a teacher 

to translate for me.  However, the content of the report was having many details, so I couldn’t fully 

understand the report. . . . Mr. Tang had go through the draft with me.  However, there was so 

many vocabulary that he also need time to look up online.  And he also explained it to me that 

there were too many terminology in the report that he himself couldn’t fully comprehend[.]”); see 

also id. at 50:4–53:23 (describing this meeting and the fact that she did not completely understand 

the draft even after others tried to assist the interpreter in interpreting special education 

terminology); Ex. 5, Lin Decl. ¶¶ 11–15 (explaining why these meetings alone are “not a substitute 

for having a written draft in my language”); id. ¶ 33 (“No one offered to provide oral interpretation 

of the draft IEP prior to the May 17, 2019 IEP meeting.”).   

34. Ms. Lin’s participation is not limited to the actual IEP meetings as she frequently 

communicates with members of R.H.’s IEP team about his progress. Ex. I (Lin dep.) at 41:9- 

44:19; Ex. H (Capitolo dep.) at 74:24-77:19. 

RESPONSE:  Disputed in part and undisputed in part.  Ms. Lin responded to questions about her 

ability to meet with members of R.H.’s IEP team for the 2016-2017 and 2017-2018 school years.  

Ex. 15, Lin Dep. 41:9–44:19.  The frequency of her meetings varied with the service provider and 

school year.  For example, Ms. Lin only met with the OT once in 2017-2018.  Id. at 41:9–12.  In 

contrast, Ms. Lin had meetings with R.H.’s speech therapists once per month in the 2016-2017 

school year, but these meetings decreased to every three months in the 2017-2018 school year.  Id. 

at 42:23, 43:22–44:1.   

35. Ms. Lin has raised no issues whatsoever relating to the language services 

provided to R.H. Ex. I (Lin dep.) at 126:9-24, 162:11-21. 

RESPONSE:  Disputed in part and undisputed in part.  By way of further response, the claims Ms. 
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Lin raises concern the inadequate provision of language services that deny parents an opportunity 

to meaningfully participate in their child’s IEP.  Ex. 15, Lin Dep. 172:15–19 (“The benefit of 

having those document beforehand is that it would help me to have enough time to understand the 

document’s contents and also be able to fully participate in the IEP meeting without any delay.”); 

see also id. at 171:9–20, 142:12–143:21, 176:11–16 (describing instances where the interpreters 

struggled with translating IEP documents and at IEP meetings, and where IEP documents were not 

translated). 

Plaintiff Perez and her children, D.R. and L.R. 
 

36. Ms. Perez and D.R. and L.R. have not raised claims to an administrative hearing 

officer. See Am. Compl. ¶ 18. 

RESPONSE:  Undisputed.  Plaintiffs do not dispute that Ms. Perez, D.R. and L.R. have not raised 

the claims set forth in Counts One through Seven of the First Amended Complaint to an 

administrative hearing officer.  By way of further response, in ruling on the District’s motion to 

dismiss, the Court held that exhaustion of administrative remedies was not required in certain 

circumstances and subject matter jurisdiction was proper in this case, because an administrative 

hearing officer could not grant the translation relief requested, as the Hearing Officer in T.R.’s and 

A.G.’s hearings had found.  See Exs. 1-2, Exhibits A and B to Am. Compl. (Dkt. No. 53).  The 

Court also held that Plaintiffs sufficiently alleged that the District had systemic failures in its 

translation and interpretation policies and practices, and that they had adequately identified 

corresponding relief to remedy these systemic failures.  Nov. 30, 2016 Mem. Op. (Dkt. No. 30) at 

8–14. 

37. Ms. Perez has previously been represented by counsel in raising issues to the 

District pertaining to her children’s special education services (none relating to the provision of 

language services) and those issues were resolved to the parties’ mutual satisfaction. Ex. L (Perez 
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dep.) at 23:13-25:24; Ex. A to Defendant’s Answer (Doc. 54-1). 

RESPONSE:  Disputed in part and undisputed in part.  Ms. Perez has previously been represented 

by counsel in connection with issues pertaining to her children’s special education services, 

including the undersigned counsel; however, by way of further response, Plaintiffs dispute the 

premise of the District’s statement that Ms. Perez has not raised any issues relating to language 

services and that the issues she has raised were all resolved to her satisfaction.  See, e.g., Responses 

to ¶¶ 38–43 infra; Pls.’ State of Additional Facts that Preclude Summ. J. ¶¶ 49–63 infra; see 

generally Ex. 6, Perez Decl. 

38. Ms. Perez is not seeking individualized damages or remedies of any kind based on 

the particular placement of D.R. or L.R. within the District or the absence or duration of any 

individualized special education service. Ex. L (Perez dep.) at 64:5-15, 101:19-24; Plaintiffs’ 

First Amended Class Action Complaint at Section VIII. Relief Requested; see also Plaintiffs’ 

Memorandum of Law in Support of Class Certification (Doc. 83-1) at 17. 

RESPONSE:  Undisputed.  By way of further response, Plaintiffs are seeking declaratory and 

injunctive relief requiring changes to the policies, practices and procedures of the District with 

respect to the provision of language services, which will enable Ms. Perez to participate 

meaningfully in the development of her children’s IEP plans.  Pls.’ Mem. of Law in Support of 

Their Mot. for Class Cert. (Dkt. No. 83) at 17–18.  Furthermore, Ms. Perez is seeking systemic 

changes to the District’s policies, practices and procedures that would allow her to receive 

documents from the District related to her children in Spanish.  See Ex. 21, Perez Dep. 52:2–12 (“Q: 

What do you want out of this case? A: To have the documents in Spanish in order to get more help 

for my children. I can be more helpful if I have everything in Spanish. So I say it again, it’s three 

different children with three different needs. Having it in Spanish, I can go refer to it and know 

what’s going on.”); id. at 80:5–12 (“[T]he problem is, I don’t have the papers to read in Spanish. . . . 
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Yes, I can ask questions, but if something happens like I forget, I’d like to have the documents in 

Spanish so I can go over them.”); see also id. at 80:13–17 (“Q.  Isn’t there someone you can talk to 

if something happens?  A.  I don’t have anybody around the clock to read to me what it says in 

English.”). 

39. Through an interpreter, Ms. Perez has provided information every time her 

children have been evaluated by the District and she has an understanding of the resulting 

evaluations as the school psychologist and special education teacher meet with her to discuss the 

evaluation and provide her with an opportunity to ask questions about it. Ex. L (Perez dep.) at 

83:15-88:18. 

RESPONSE:  Disputed in part and undisputed in part.  While Ms. Perez has been able to ask some 

questions at some meetings, Ms. Perez has been unable to understand the evaluations conducted by 

the District and resulting reports because the complicated evaluation reports were not translated 

into a language she could understand.  As a result, she did not know, for example, that L.R.’s 

diagnosis of autism was never even included in his 2012 evaluation report.  Because this 

information was not provided she was unable to ask questions about this.  Ex. 6, Perez Decl. ¶ 8. 

40. Ms. Perez understands the special education needs of her children, the services 

they receive, provides input to the school about her children, has received helpful suggestions from 

the IEP team, asks questions, and those questions are appropriately addressed. Ex. L (Perez dep.) at 

18:24-23:12, 66:7-10. 

RESPONSE:  Disputed.  While Ms. Perez knows some of the areas in which her children need 

special education assistance and has provided some input to the District, Ms. Perez also testified 

that she has attended several IEP meetings for which the District did not provide an interpreter, or, 

where interpreters were present, they did not fully sight translate IEPs.  Ex. 21, Perez Dep. 70:15–

23, 78:3–10; see also id. at 108:1–109:4 (describing an IEP meeting for D.R. in which a principal 
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acted as an interpreter and only provided the “gist” of what was said).  Since her son L.R. has been 

at Deveraux, Ms. Perez has received no documents at all in Spanish, including the invitation to the 

IEP meeting and has no knowledge of the services he receives, nor has she had the opportunity to 

ask questions.  Ex. 6, Perez Decl. ¶¶ 11, 14–17, 27.  Furthermore, Ms. Perez testified that while she 

can ask questions of the District, she would benefit and be able to contribute more fully if she 

received translated IEPs.  Ex. 21, Perez Dep. 80:5–12 (“[T]he problem is, I don’t have the papers 

to read in Spanish. . . . Yes, I can ask questions, but if something happens like I forget, I’d like to 

have the documents in Spanish so I can go over them.”). 

41. Ms. Perez and the District have collaborated on numerous occasions to reach 

appropriate placements and services for her children. Ex. L (Perez dep.) at 25:2-24, 34:5-35:1, 

37:14-23, 59:7-61:10, 64:17-66:10. 

RESPONSE:  Disputed in part and undisputed in part.  By way of further response, while there 

have been issues as to which Ms. Perez and the District collaborated, there have also been many 

occasions on which Ms. Perez has not fully understood educational issues relating to her children 

due to lack of adequate interpretation services.  Ex. 21, Perez Dep. 108:1–109:7 (describing an IEP 

meeting for D.R. in which a principal acted as an interpreter and only provided the “gist” of what 

was said).  There have also been occasions when she has not been informed about services 

available to her children.  Id. (testifying that she was unaware of what D.R.’s IEP said regarding 

summer school but that she believes D.R. would have benefited from summer services); Ex. 6, 

Perez Decl. ¶¶ 11, 14–24, 39–44 (explaining that she has received no information in a language she 

can understand about L.R. and that she has concerns about his behavior and educational program 

and concerns about D.R.’s transition plans).  

42. Ms. Perez receives translated progress reports from the District on a routine basis. 
 
Ex. L (Perez dep.) at 74:18-75:2. 
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RESPONSE:  Disputed in part and undisputed in part.  While Ms. Perez testified that she has 

eventually received some progress reports translated, she also testified that she sometimes initially 

receives them in English and they are only made “available to [her] later through J.R. in Spanish.”  

Ex. 21, Perez Dep. 74:18–75:2.  By way of further response, Ms. Perez does not receive other 

documents translated concerning her children’s education.  Id. at 12:21–13:8 (“Almost every time I 

go to the IEPs I ask for translation because they are in English.”); id. at 47:10–48:7 (“When we 

asked documents to be translated into Spanish, mostly what they translate is only the headings, the 

titles to Spanish, and the summary comes in English nonetheless.  I don’t think that’s a translation 

into Spanish.  To me, to translate it to Spanish is that everything is in Spanish.”); Ex. 6, Perez Decl. 

¶¶ 11, 22, 23, 30 (describing the lack of translated progress reports for L.R. or D.R.). 

43. Ms. Perez is satisfied with the services D.R. and L.R. receive, including language 

assistance. Ex. L (Perez dep.) at 64:12-16, 101:19-24. 

RESPONSE:  Disputed.  As a result of failing to receive fully translated IEPs, Ms. Perez has been 

unaware of potentially beneficial services available to her children.  See Ex. 21, Perez Dep. 102:1–

21 (testifying that she was unaware of what D.R.’s IEP said regarding summer school but that she 

believes D.R. would have benefited from summer services); see also id. at 103:3–12 (testifying 

that she “could be a more effective advocate” for her children if she had translated documents 

before IEP meetings); Ex. 6, Perez Decl. ¶¶ 11, 15–24, 40–44 (explaining her concerns about 

whether D.R. is receiving the services she needs to transition from high school and her concerns 

about her son L.R., his need for social skills and whether additional services are needed for him to 

make progress.). 
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STATEMENT OF ADDITIONAL FACTS THAT PRECLUDE SUMMARY JUDGMENT 

Plaintiffs L.R. and D.R. and their mother, Madeline Perez, and R.H. and his mother, 

Manqing Lin  submit this Statement of Additional Facts that Preclude Summary Judgment, 

pursuant to Rule 11 of the Court’s Policies and Procedures. 

I. THE EVALUATION AND IEP PROCESS. 

1. It is the District’s policy to provide parents with draft IEPs and evaluations in English 

10 days prior to an IEP meeting.  Ex. 7, Hess Dep. 122:16–123:8, 188:20–189:9, 191:11–192:8; Ex. 

22, Winterbottom Expert Report at 11, May 11, 2018.  Ex. 23, Winterbottom Dep 140:11-25, June 

6, 2018. 

2. Personnel within the District have acknowledged that parents’ access to written IEPs 

directly bears on their ability to participate meaningfully in the educational planning process.  Ex. 

19, Still Dep. 47:15-48:5 (testifying “[t]hat parents have to have meaningful participation” in the 

IEP planning process and that she believes “that they have to be informed about what programs and 

instructional programs that their children are receiving and be able to contribute to the decision 

making on that”); id. at 51:10-14 (testifying that she was not aware of a situation “where a parent's 

right to meaningful participation would be fulfilled even [though] they were denied access to [a] 

written IEP”); id. at 116:5-13 (failing to identify a situation in which “a non-English speaking parent 

would [not] also benefit from a written document in the language they could read”); Ex. 18, Sharer 

Dep. 72:9-73:17 (“I think the IEP is important to parents.  The IEP at a glance is very important for 

the teacher and the parents because that tells me, as a teacher, what accommodations and 

modifications I have to make. So, the IEP at a glance is what is actualized . . . The parents need to 

know all along why the students being evaluated, what's the procedure, the possible 

consequences.”). 

3. LEP parents cannot fully participate in their children’s IEP meeting with a draft IEP 
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they cannot read.  Ex. 5, Lin. Decl. ¶ 10, 14; Ex. 6, Perez Decl. ¶ 27. 

4. The District does not as a matter of policy or practice require that IEPs be fully 

translated for LEP parents.  See Ex. 7, Hess Dep. 148:2–8; 149:13–16; Ex. 8, Soderman Dep. 169:6–

170:7;  Ex. 5, Lin Decl. ¶.36; Ex. 6, Perez Decl. ¶¶ 11, 32.   

5. The District maintains that a sufficient substitute for translated IEPs is for LEP 

parents to be offered the opportunity to meet with District personnel to review the English version of 

the draft documents prior to IEP meetings.  See Ex. 7, Hess Dep. 192:20–193:1; Ex. 23, 

Winterbottom Dep. at 66:21–67:12, June 6, 2018; id. at 80:20–81:7 (maintaining that LEP parents 

have access to information in draft IEPs “because they have the ability to enlist the services through 

interpretation at the schools”); id. at 111:10–21 (testifying that one component of ensuring that LEP 

parents take part in the IEP process is to make “available to them the IEP draft with an interpretation 

process before the meeting”).   

6. The District does not uniformly advise parents of the availability of District 

personnel to review the English version of draft documents prior to IEP meetings, Ex. 6, Perez Decl. 

¶ 15, and its own expert acknowledged that some parents may not be able to take advantage of it.  

Ex. 23, Winterbottom Dep. 111:23–112:1.   

7. The District’s expert acknowledged that a translated draft IEP prior to an IEP 

meeting would be helpful to LEP parents, even if they met with an interpreter regarding the draft 

IEP before the meeting.  Ex. 23, Winterbottom Dep. 139:1–25.   

8. It is clear that in order to meaningfully participate in their children’s educational 

processes, in addition to written IEPs, LEP parents need certain information, including (1) “to know 

what special education is”; (2) “to know what their rights are”; (3) “to know how they can best help 

their children at home, so that whatever deficit or room for improvement, they can support at 

home”; (4) “to understand an evaluation of their child that was conducted” by the District; (5) to 

Case 2:15-cv-04782-MSG   Document 113-1   Filed 11/04/19   Page 29 of 43



30  

understand “the special education services being offered” by the District; (6) to know “whether or 

not the[ir] child is making progress”; (7) to know “the proposed classroom placement of the[ir] 

child”; (8) to know whether “the School District identifies [a child’s] behavior as interfering with 

learning”; (9)”to understand progress monitoring reports”; (10) to understand their child’s report 

cards; and (11) to understand their child’s behavior plan.  Ex. 8, Soderman Dep. 88:18-91:2. 

II. POLICIES AND PRACTICES OF THE DISTRICT TRANSLATION AND 
INTERPRETATION SERVICES OFFERED BY THE DISTRICT. 

A. LEP Status and Notification of Translation and Interpretation Services.  

9. The District as a matter of practice does not consistently advise parents of their right 

to request translated documents and interpretation of IEP process documents.  Ex. 21, Perez Dep. 

45:14-18; Ex. 6,  Perez Decl. ¶ 15 (stating that she has never received any notice of her right to 

translations and  interpretation and was not verbally apprised of these rights); Ex. 17, McCabe Decl. 

¶¶ 20–21 (“Parents are not informed of any right to ask for translated documents and therefore they 

do not request translated documents.”); Ex. 14, Bustamante Dep. 113:22–115:6 (testifying that LEP 

parents are generally not made aware of their right to receive translation and interpretation services 

from the District); Ex. 3, Aug. 2, 2018 Perng Decl. ¶¶ 7–12, 26, 28 (discussing the District’s lack of 

communication to LEP parents and their resulting lack of awareness of services for their children); 

Ex. 9, Capitolo Dep. 209:13–20 (“Q.  Is it the practice of the district to tell parents with respect to 

IEPs or evaluations that translation[s] of those documents is available? [Objection omitted.]  A.  We 

wait for the parent to request the documents in translated form.”); Ex. 8, Sharer Dep. 102:8–12 

(testifying that she was not aware of “any policies or procedures that informed parents of their rights 

to either translation services, or interpretation services, or both”).  

10. The District does not track whether parents are LEP.  See Ex. 24, Nov. 21, 2017 Ltr. 

from M. Obod to P. Saint-Antoine at 1; Ex. 7, Hess Dep. 80:14–16 (“We don’t keep track of the 

parents that are what you are describing as limited English proficient). 
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11. During the 2015–2016 school year, there were 3,507 special education students who 

lived in a household with a home language other than English.  See Ex. 24, Nov. 21, 2017 Ltr. from 

M. Obod to P. Saint-Antoine at 1.  The number of special education students that live in a household 

with a home language other than English increased to 3,783 during the 2016–2017 school year.  Id. 

12. It is the District’s policy and practice to track parents and guardians’ English 

proficiency on an ad hoc basis.  Ex. 18, Sharer Dep. 28:19-29:10 (testifying that identification of 

parents or guardians who have English proficiency is done on a “case by case” basis); Ex. 19, Still 

Dep. 88:9-89:5, 95:13-20, 97:5-99:13 (testifying that the District does not systematically ask 

specific questions designed to identify “parents as limited English proficient” and relies in part on 

ad hoc student feedback given to teachers (which is not systemically recorded) to identify parents as 

LEP).   

B. Translation Services. 

13. A key component of ensuring that LEP parents are able to participate in the IEP 

process is the high quality translation of IEP process documents.  Ex. 8, Soderman Dep. 169:6–

170:7 (testifying that she does not believe only translating headings and “no individual information” 

of IEPs is “sufficient for a parent to understand and participate”); Ex. 25, Expert Report of Nelson 

L. Flores, Ph.D. at 11, April 13, 2018. 

14. Personnel within the District have acknowledged the importance of parents’ access to 

written IEPs to ensure their ability to participate meaningfully in the educational planning process.  

Ex. 7, Hess Dep. 122:16–123:8; 191:24–192:4.  Allison Still, the District’s Chief of Multilingual 

Curriculums and Programs, testified that she is not aware of a situation “where a parent's right to 

meaningful participation would be fulfilled even [though] they were denied access to [a] written 

IEP,” or “where a non-English speaking parent would also benefit from a written document in the 

language they could read.”  Ex. 19, Still Dep. 51:10–14, 116:5–13. 
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15. It is the District’s policy and practice not to provide LEP parents and students with 

complete translations of IEP documents.  Ex. 8, Soderman Dep. 169:6–170:7 (testifying that only 

headings and “no individual information” of IEPs is translated and that she does not believe such 

translation is “sufficient for a parent to understand and participate”); Ex. 7, Hess Dep. 94:2–15 

(“[T]he documents that are produced, the standard information is translated into that language, 

because IEP’s are individualized and . . . the student-specific information is not translated.”); Ex. 14, 

Bustamante Dep. 113:12–21, 117:18–24, 126:15–22, 133:13–20 (testifying that LEP parents 

routinely do not receive evaluations, IEPs, or NOREPs translated into their native language prior to 

IEP meetings, if at all); Ex. 17, McCabe Decl. ¶¶ 20–26 (affirming that the District routinely fails to 

translate documents for non-English speaking parents despite knowing their status as LEP); Ex. 5, 

Lin Decl. ¶¶ 6–7, 17, 30, 33, 36; Ex. 6,  Perez Decl. ¶¶ 6, 8–9, 12, 30, 32–33, 36–38. 

16. The District, in many instances, only translates IEP headings and does not translate 

student-specific information contained in IEPs.  Ex. 8, Soderman Dep. 169:6–170:7 (testifying that 

only headings and “no individual information” of IEPs is translated and that she does not believe 

such translation is “sufficient for a parent to understand and participate”); Ex. 7, Hess Dep. 94:2–15 

(“[T]he documents that are produced, the standard information is translated into that language, 

because IEP’s are individualized and . . . the student-specific information is not translated.”); Ex. 21, 

Perez Dep. 47:10–48:7 (“[T]here were several parents like me who don’t get the documents in 

Spanish. . . . At Philadelphia HUNE there were several parents with the same problem, we talked 

about it there.  When we asked documents to be translated into Spanish, mostly what they translate 

is only the headings, the titles to Spanish, and the summary comes in English nonetheless.  I don’t 

think that’s a translation into Spanish.  To me, to translate it to Spanish is that everything is in 

Spanish. . . . [T]here were two or three parents there . . . we were talking about how important it 
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would be to have the documents translated.”); Ex. 5, Lin Decl. ¶¶ 7, 20, 33, 51; Ex. 6, Perez Decl. ¶¶ 

33, 36. 

17. Even when translations of IEPs are provided, parents and guardians routinely do not 

receive them in a timely manner that allows them to adequately prepare for and meaningfully 

participate in IEP meetings.  Ex. 5, Lin Decl. ¶ 51 (affirming that the fully translated IEP was not 

provided until four months after the IEP meeting and she routinely receives IEP documents in 

English without sufficient time for oral interpretation prior to meetings); Ex. 21, Perez Dep. 12:21–

13:8 (“Almost every time I go to the IEPs I ask for translation because they are in English.”); id. at 

72:3–73:7 (describing an IEP for D.R. for which she requested but did not receive a full translation 

and was told the partial translation “was the best [the District] could have translated”). 

18. Although the District has a policy of providing written IEPs in English to parents 10 

days before an IEP meeting occurs, it does not translate draft IEPs.  Ex. 7, Hess Dep. 269:5–7; see 

also Ex. 21, Perez Dep. 103:3–12 (testifying that she “could be a more effective advocate” for her 

children if she had translated documents before IEP meetings).   

19. In addition to IEPs, it is the District’s policy and practice not to translate other IEP 

process documents for LEP parents, such as Functional Behavior Assessments and Positive 

Behavior Support Plans.  Ex. 5, Lin Decl. ¶ 17, 30; Ex. 14, Bustamante Dep. 113:12–21, 117:18–24, 

126:15–22, 133:13–20. 

20. The District does not comprehensively track the number of requests for the 

translation of IEPs and other IEP process documents; despite the large number of special education 

students with a household language other than English, the District only documented 50 or fewer 

requests annually for translations of all IEP process documents directed to the District's Translation 

& Interpretation Center.  See Ex. 24, November 21, 2017 Ltr. from M. Obod to P. Saint-Antoine at 2 
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(providing that during the years 2015, 2016, and 2017, there were 16, 47, and 50 requests 

respectively directed to the District’s Translation & Interpretation Center and identifying a 

spreadsheet containing tabs for the 2015-2016, 2016-2017, and 2017-2018 school years that “sets 

forth requests for translation of IEP process documents that were directed to the Office of 

Specialized Services and granted”).  

21. Even for NOREPs, which the District admits it is required to translate for LEP 

parents, it does not keep track of how many are actually being translated.  Ex. 7, Hess Dep. 145:6–9.   

22. Nancy Velez, the Bilingual Special Projects Assistant for the District, testified 

regarding specific requests for translation of IEP-related documents that have no record of being 

submitted for translation by the District.  Ex. 27, Velez Dep. 188:24–192:16, 203:12–205:9, 216:14–

222:1, 223:13–228:1, Feb. 16, 2018; see also Ex. 28, PSD014957 (Exhibit 3 to Valez Deposition); 

Ex._, Marino Dep. at 33:21-34:1, March 16, 2018 (testifying that Nancy Velez is responsible for 

tracking whether required translations are completed). 

23. The District does not have or implement any evaluation process to assess whether 

LEP parents of students with disabilities are receiving adequate translation and interpretation 

services to meaningfully participate in their child’s special education program.  Ex. 8, Soderman 

Dep. 191:16–22 (testifying that she is unaware of “any kind of evaluation of whether [LEP] parents 

of students with disabilities are receiving the interpretation and translation services that they need to 

participate in the special education process”). 

24. The District does not have any policy or practice for prioritizing translation or 

interpretation services for LEP parents of students with disabilities and ensuring that they receive 

language services to meaningful participate in the special education process.  Ex. 7, Hess Dep. 
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160:13-22 (testifying that if a parent has not used interpretation services, the response to that LEP 

parent’s request for translation “depends on…the parent, and the IEP process so far”).  

25. Although the District maintains that it instituted a new protocol regarding translation 

and interpretation services during the course of this litigation, the District’s policy is inadequate, 

lacks objective standards, is not consistently followed, and is not uniformly communicated to 

families.  Ex. 19, Still Dep. 103:3–18 (testifying that the protocol for determining if an IEP process 

document should be translated has not substantively changed but simply recently become more 

formalized); Ex. 17, McCabe Decl. ¶¶ 20–26 (affirming that the District routinely fails to translate 

documents for non-English speaking parents despite knowing their status as LEP); Ex. 5, Lin Decl. 

¶¶ 30, 36; Ex. 6, Perez Decl. ¶¶ 6, 11, 15, 30, 36–38. 

26. The District’s policy and practice deprives many LEP parents of translated 

documents.  See, e.g., Ex. 14, Bustamante Dep. 113:12–21, 117:18–24, 126:15–22, 133:13–20 

(testifying that LEP parents routinely do not receive evaluations, IEPs, or NOREPs translated into 

their native language prior to IEP meetings, if at all); Ex. 20, CIR at 2 (finding that in twenty-three 

out of a random sample of twenty-five files reviewed, parents did not receive the required forms in 

their native language as required under the IDEA); Ex. 5, Lin Decl. ¶¶ 30, 36; Ex. 6, Perez Decl. ¶¶ 

6, 11, 15, 30, 36–38. 

27. Ms. Perez has received NOREPs and IEPs that were not fully translated and has 

never been told she can receive interpretation of a draft IEP before a meeting.  Ex. 6, Perez Decl. ¶¶ 

6, 15, 36-38; Ex_, Notice of Recommended Educational Placement (“NOREP”) for D.R., May 20, 

2019. 

28. In a February 2016 meeting to discuss R.H.’s kindergarten placement, the District 

provided Ms. Lin a Permission to Evaluate (“PTE”) (which it recognized should be translated, see 

Case 2:15-cv-04782-MSG   Document 113-1   Filed 11/04/19   Page 35 of 43



36  

Ex. 7, Hess Dep. 147:6–11) and other special education documents in English only and refused to 

translate them into Chinese.  Ex. 15, Lin Dep. 112:17–117:8.   

29. District employees are not uniformly aware of the protocol cited by the District for 

translation and interpretation services.  See, e.g., Ex. 18, Sharer Dep. 111:3–17 (testifying that she 

was not familiar with a “quick reference guide [for] translation and interpretation services”).   

C. Interpretation Services. 

30. To ensure that LEP parents and guardians are able to meaningfully participate in their 

child’s education, it is necessary to have trained, qualified interpreters at every meeting between the 

District and the parent or guardian.  Ex .8, Soderman Dep. 97:15–23 (“Interpreters are needed when 

the parent is Limited-English Proficient . . . .”); Ex. 25, Expert Report of Nelson L. Flores, Ph.D. at 

13.  

31. On the day of an IEP meeting, it is essential to have a highly qualified interpreter 

who has expertise in special education and is well-informed of the student’s case.  Ex. 25, Expert 

Report of Nelson L. Flores, Ph.D. at 13; Ex. 19, Still Dep.  47:15-48:5. 

32. The District’s oral interpretation services are sometimes provided by Bilingual 

Counseling Assistants (“BCAs”).  Ex. 26, Monley Dep. at 76:23-79:2-14, March 19, 2019; Ex. 8, 

Soderman Dep. 30:7-13. 

33. The District has an insufficient number of BCAs to provide interpretation services to 

LEP parents during IEP meetings.  Ex. 8, Soderman Dep. 173:24–174:13 (testifying that there are 

approximately 216 schools in the District, BCAs cover approximately 78 school buildings, and 

BCAs are, on average, assigned to three different schools); Ex. 10, PSD006438 (listing the District 

BCAs from 2011-2017, which ranged from 56-60, and their assigned schools). 
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34. Between 2011 and 2017, the number of District BCAs ranged from 56-60.  Ex. 10, 

PSD006438. 

35. BCAs are not available at each District school every day.  Ex. 8, Soderman Dep. 

173:24–174:13. 

36. The District does not have written policy or standard for making decisions of how 

BCAs will be assigned.  Ex. 8, Soderman Dep. 75:5–9 (testifying that there are no “written policies 

or standards, regarding making decisions as to who will be assigned to a particular interpretation 

request”).  Even when a BCA is assigned for an IEP meeting, it is unclear whether they receive 

copies of necessary IEP documents in accordance with the District’s written policy.  Ex. 7, Hess 

Dep. 140:11–141:22. 

37. BCAs do not receive adequate training regarding special education.  Ex. 14, 

Bustamante Dep. 125:8-126:5; 132:4-18; see also Ex. 8, Soderman Dep. 46:17–22 (testifying that 

there are no BCAs on her staff that skills “[s]pecific to special education”); Ex. 15, Lin Dep. 

142:12–143:21.   

38. Due to the insufficient number of BCAs, the District utilizes school personnel that 

speak the parents’ native languages, who are not BCAs, to act as interpreters during IEP meetings.  

Ex. 21, Perez Dep. 108:1–109:4 (describing an IEP meeting for D.R. in which a principal acted as 

an interpreter and only provided the “gist” of what was said); Ex. 14, Bustamante Dep. 126:23–

128:3 (testifying that District personnel will be used as interpreters at meetings). 

39. School personnel are used as interpreters for LEP parents on an “as needed” basis.  

Ex. 7, Hess Dep. 47:9–48:1 (testifying that “bilingual teachers, principals and staff” were used “in 

IEP meetings” on an “as needed” basis). 
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40. The school personnel used during IEP meetings do not have any training on 

providing interpretation during IEP meetings.  Ex. 7, Hess Dep. 47:18–48:1. 

41. In other instances, the District will use Language Line services to act as an interpreter 

for parents.  Ex. 8, Soderman Dep. 39:4–40:17. 

42. The District does not track how often BCAs are used in IEP meetings as opposed to 

Language Line.  Ex. 7, Hess Dep. 122:1–10. 

43. BCAs do not provide word for word translations of documents, rather, their function 

is to interpret what is said at the IEP meetings.  Ex. 8, Soderman Dep. 27:1–30:6.   

44. IEPs are complex documents with technical language and may be unfamiliar to an 

interpreter without any background training in special education, such a Language Line interpreter.  

Ex. 25, Expert Report of Nelson L. Flores, Ph.D. at 15; Ex. 4, Del Toro Decl. ¶¶ 23–25. 

45. Language Line interpreters do not have an opportunity to review IEP documents 

during or prior to meetings, which can prevent them from providing effective interpretation services.  

Ex. 25, Expert Report of Nelson L. Flores, Ph.D. at 15. 

46. Sight translation at an IEP meeting is not an adequate substitute for a translated IEP, 

in part because it is not possible to orally translate an entire IEP during a normal meeting.  Ex. 8, 

Soderman Dep. at 98:12–99:6 (“If you want me to site-translate the whole document, that is 

completely inefficient, I think, because it would take forever. . . . I wouldn’t recommend anyone to 

do a whole IEP with site translation.”); Ex. 16, Nov. 4, 2019 Perng Decl. ¶ 11. 
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III. MADELINE PEREZ AND HER CHILDREN, L.R. AND D.R. 

47. Ms. Perez is LEP and has three children—D.R., J.R.1 and L.R.—that are special 

education students and one child who is not in special education.  Ex. 21, Perez Dep. 13:15–24, 

16:16–17:11, 20:10–19, 21:5–9.   

48. Ms. Perez and her children moved from Puerto Rico to Philadelphia in 2012.  Ex. 21, 

Perez Dep. 14:7–9.   

49. L.R. is fifteen years old and was placed by the District at Deveraux, an approved 

private school placement.  Ex. 6, Perez Decl. ¶ 10. 

50. When L.R. moved from Puerto Rico to Philadelphia in 2012, he was evaluated at the 

Center for Autism and diagnosed with autism.  Ex. 21, Perez Dep. 17:9–18:11 (testifying that L.R. 

has ODD, ADHD and autism); Ex. 6, Perez Decl. ¶ 8.   

51. Subsequently, the District performed its own evaluation of L.R. and did not provide 

the evaluation report to Ms. Perez in Spanish, despite her request for translations.  Ex. 21, Perez 

Dep. 13:2–8 (“When I came here to Philadelphia . . . I requested that all documents be 

translated[.]”); Ex. 6, Perez Decl. ¶ 8.   

52. Ms. Perez testified that “almost every time I go to the IEPs I ask for translation 

because they are in English.”  Ex. 21, Perez Dep. 12:23–13:1. 

53. The District has refused to fully translate L.R.’s IEP process documents and would 

only translate the documents’ section headings, including for NOREPs where translation is required.  

Ex. 21, Perez Dep. 43:15–44:24; Ex. 6, Perez Decl. ¶ 11.  Without these translated documents, Ms. 

Perez cannot later review and recall the plans for each of her children.  Ex. 21, Perez Dep. 80:7–17; 

Ex. 6, Perez Decl. ¶ 17. 

                                                      
1 On September 26, 2019, the parties filed a stipulation to dismiss without prejudice J.R.’s claims against the District as 
set forth in Counts One through Seven of the First Amended Complaint.  Dkt. No. 107.  The Court signed this 
stipulation on September 30, 2019.  Dkt. No. 110.   
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54. Ms. Perez has never been informed that a BCA will provide interpretation of the 

proposed IEP before the meeting.  Ex. 6, Perez Decl. ¶ 15. 

55. With the assistance of an attorney, in February 2017, Ms. Perez signed a settlement 

agreement with the District related to L.R.,2 so that L.R. could move to a private school.  Ex. 21, 

Perez Dep. 23:13–20, 26:13–27:11.   

56. The agreement released the District of liability for legal claims through the date it 

was signed; however, Ms. Perez did not waive her or L.R.’s rights to future claims against the 

District, and the agreement did not entitle her or L.R. to any language services.  See Confidential 

Settlement Agreement and General Release re: L.R. 

57. Since her deposition on February 12, 2018, Ms. Perez has continued to attend IEP 

meetings for L.R., still has requested translations, and has continued to receive IEPs where all the 

information about her son’s needs, assessments, programing services, and progress are in English.  

Ex. 6, Perez Decl. ¶ 6. 

58. D.R. is seventeen years old and attends Kensington High School for Creative & 

Performing Arts.  Ex. 6, Perez Decl. ¶ 31.  

59. Ms. Perez also requested translated IEPs for D.R., but received IEPs with only the 

headings translated.  Ex. 21, Perez Dep. 71:19–73:7 (testifying that she was told she would receive a 

translated IEP for D.R., and that, when she only received an IEP with translated headings, the 

teacher apologized and acknowledged the inadequacy of the translation).   

60. In several meetings Ms. Perez attended, the District did not provide an interpreter or, 

when interpreters were present, they did not fully sight translate the IEPs.  Ex. 21, Perez Dep. 

70:15–23, 78:3–10 (on occasion, she had to bring her own interpreter); id. at 107:2–8, 108:1–109:4 

(the principal served as interpreter and only offered the “gist” of what was being said). 

                                                      
2 Plaintiffs note that this agreement contains a confidentiality provision restricting the disclosure of its terms and 
contents; however, if requested by the Court, Plaintiffs will provide a copy of the agreement under seal. 
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61. Since her deposition on February 12, 2018, Ms. Perez has continued to attend IEP 

meetings for D.R., still has requested translations, and has continued to receive IEPs where all the 

information about her daughter’s needs, assessments, programing services and progress are in 

English.  At the IEP meeting, she relies on interpreters provided by HUNE.  Ex. 6, Perez Decl.  ¶¶ 6, 

32, 35. 

IV. MANQING LIN AND HER SON, R.H. 

62. Ms. Lin is LEP and has one child in the District, R.H.  Ex. 15, Lin Dep. 8:21–23, 

34:10–19. 

63. R.H. is eight years old and attends McCall Elementary. Ex. 5, Lin Decl. ¶ 3. 

64. Although Ms. Lin is able to understand and speak some English words, she has 

limited English proficiency and speaks only Mandarin at home with R.H.’s father and their children.  

Ex. 15, Lin Dep. 8:21–23, 34:10–19, 169:15–16.  

65. R.H.’s father understands little English and does not read or write English.  Ex. 5, Lin 

Decl. ¶ 4. 

66. In a February 2016 meeting to discuss R.H.’s kindergarten placement, the District 

provided Ms. Lin a PTE and other special education documents in English only and refused to 

translate them into Chinese.  Ex. 15, Lin Dep. 112:17–117:8.   

67. Ms. Lin relied on a friend and an interpreter from R.H.’s early intervention provider, 

whose assistance was nevertheless insufficient to guide Ms. Lin in completing the PTE form.  Id.  

She later signed the PTE without understanding that it gave consent for the District to conduct a 

limited evaluation of R.H.  Ex. 5, Lin Decl. ¶ 10. 

68. Due to the District’s lack of translation and interpretation services, Ms. Lin requested 

assistance from R.H.’s preschool teacher to complete forms integral to his evaluation, but she 

learned later that the teacher had omitted necessary information.  Ex. 15, Lin Dep. 180:6–22. 
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69. R.H.’s initial evaluation determined qualified for speech services, but it omitted his 

needs for therapy and a functional behavior assessment or a behavior plan.  Ex. 15, Lin Dep. 

136:12–137:20. 

70. After the District conducted its reevaluation of R.H., it sent Ms. Lin an Evaluation 

Report which was not translated into Chinese.  Ex. 15, Lin Dep. 144:15–147:3.   

71. With the assistance of a friend, Ms. Lin requested mediation regarding the District’s 

evaluation of R.H. and his need for an Independent Educational Evaluation (“IEE”).  Ex. 15, Lin 

Dep. 136:2–137:20.  

72.  On or about August 18, 2016, the District entered into a Mediation Agreement, 

attached, whereby the District agreed to provide translated copies of the IEE and other documents, 

which allowed Ms. Lin and her husband to understand R.H.’s diagnosis and complex academic and 

behavioral needs.  See Def.’s Ex. J, Lin Mediation Agreement.  The District also agreed to provide 

translated versions of “final” IEPs and evaluations.  Id. 

73. Despite the mediation with Ms. Lin, the District refused and continues to refuse to 

provide translated versions of any proposed or draft IEPs or evaluations for her son, R.H.  Ex. 15, 

Lin Dep. 190:5–13.  

74.  In the absence of these fully translated documents, Ms. Lin is unable to prepare for 

or meaningfully participate in R.H.’s IEP meetings, where these documents and proposed changes to 

her son’s special education program are discussed.  Ex. 5, Lin Decl. ¶¶ 11, 41; Ex. 15, Lin Dep. at 

172:5–21; Ex. 8, Soderman Dep. 169:6–170:7.   

75. While it is the District’s policy to provide draft IEPs and evaluations to English-

speaking parents prior to their attendance at IEP meetings, the District has refused to provide draft 

IEPs in Chinese to Ms. Lin prior to the IEP meetings for R.H.  Ex. 15, Lin Dep. 142:6–24, 190:5–

13.   
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In addition, the District has failed to translate for Ms. Lin other IEP-related documents, 

such as R.H.’s Functional Behavior Assessment, Positive Behavior Support Plan, and Progress 

Monitor Report.  Ex. 15, Lin Dep. at 68:1–69:3. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
T.R. et al., 
 

Plaintiffs,  
 
 v. 
 
The School District of Philadelphia, 
 

Defendant. 

Civil Action No. 15-04782-MSG 

 
[PROPOSED] ORDER 

 
AND NOW, this _______ day of _______________ 2019, upon consideration of 

Defendant The School District of Philadelphia’s Motion for Summary Judgment [ECF No. 108] 

and Plaintiffs’ Memorandum in Opposition to Defendant’s Motion for Summary Judgment, 

including Plaintiffs’ Response to the School District of Philadelphia’s Statement of Undisputed 

Facts and Statement of Additional Facts that Preclude Summary Judgment, it is HEREBY 

ORDERED that Defendant’s Motion is DENIED. 

 
 
 
 
 

         
Hon. Mitchell S. Goldberg, J. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
T.R. et al., 
 

Plaintiffs,  
 
 v. 
 
The School District of Philadelphia, 
 

Defendant. 

Civil Action No. 15-04782-MSG 

 
 

PLAINTIFFS’ MEMORANDUM OF LAW  
IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 
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T.R. et al., 

v. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

Plaintiffs, 

Civil Action No. 15-04782-MSG 

The School District of Philadelphia, 

Defendant. 

DECLARATION OF ANNA PERNG 

I, Anna Perng, hereby declare as follows : 

1. I am a community organizer. I have helped families of children with 

disabilities in Philadelphia since 2013. Over these years, I have 

predominantly worked with limited English proficient ("LEP") parents of 

children with disabilities. These families either attend schools in School 

District of Philadelphia or receive early intervention services. 

2. As an unpaid, volunteer advocate, I have counseled parents, attended dozens 

of IEP meetings with LEP parents, organized and participated in 

numerous community meetings, and presented at national and statewide 

conferences, such as the National Autism Conference and PEAC 

Inclusion Conference. 

3. I have worked with a number of community organizations in Chinatown, 

including Chinese Christian Church and Center, Chinatown Leaming 

1 
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Center, and Chinatown Medical Services, as well as participated in 

several interagency collaboratives such as the Philadelphia Autism 

Project. 

4. Between 2015 and 2017, I served as a Commissioner on the Governor's 

Advisory Commission on Asian Pacific American Affairs and 

participated in its Education Committee. In that capacity, I attended town 

halls held with Asian American Pacific Islander community members 

and leaders across the state. Last year, the Executive Director of the 

Commission invited me to testify before the Pennsylvania Human 

Relations Commission about the challenges facing LEP students and 

families, including students with disabilities and their LEP families, 

particularly in my experience working with LEP families in Philadelphia. 

5. I have connected with many LEP parents of students with disabilities 

through my involvement and leadership role in a volunteer-run coalition 

known as "Asian Family Health Resource of Philadelphia" (a/k:/a 

"Temple University Cultural and Linguistic Diversity Project" and 

"Chinatown Project"). This coalition of predominantly immigrant

serving organizations organizes frequent meetings to provide education, 

training, and support to families of children with disabilities. 

2 
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6. While I am not a paid advocate, I have been requested by many providers, 

medical professionals, community organizations, and education 

professionals to help LBP parents understand their rights, assist them in 

obtaining evaluations and special education services, and support them to 

navigate the special education system. I often meet with LBP families 

prior to IBP meetings to read their special education documents, tell them 

what those documents say, itemize the areas of disagreement they have 

with those documents, draft an email or an outline of their concerns, and 

then prepare them for those meetings so they feel more confident in 

sharing their parent input. I have also personally attended dozens of IBP 

meetings with LBP parents. When I am not able to attend an LBP 

parent's IBP meeting, I will follow up with them afterward to learn what 

took place. 

7. When LBP parents disagree with their child's special education supports, 

services, or placement, they do not know how to register those 

complaints with the School District., I have had to help LBP families 

understand the grievance procedures for early intervention and school

age special education services. If a parent disagrees with the IBP team, 

they must note disagreement on the NOREP and then choose mediation 

or due process. 

3 
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8. The District does not provide sufficient information to assist LEP parents in 

Philadelphia to understand their right to IEP facilitation, mediation, or 

due process. Therefore, District LEP parents have difficulty knowing 

about these resources which would enable to them to resolve 

disagreements with their IEP teams to help make their children's IEPs 

more appropriate. 

9. Some of the challenges facing LEP parents include their inability to 

understand the special education process due to lack of language access. 

10. LEP parents have complained to me about the transition process from the 

transition from preschool age special education services to school-age 

special education. For example, due to lack of translation and 

interpretation services, LEP parents do not know that they have the 

option of keeping their child for an extra year in early intervention. 

11. LEP parents don't know who to go to with questions and concerns. As a 

result, LEP parents struggle to secure basic services - before, during, and 

after IEP meetings. 

12. LEP parents have trouble simply requesting an IEP meeting due to the 

failure to provide language access. For example, during the transition to 

school age special education, LEP families are often confused about who 

4 

Case 2:15-cv-04782-MSG   Document 113-5   Filed 11/04/19   Page 5 of 16



is responsible for convening an IEP meeting to discuss evaluation results, 

services, and placement: the neighborhood school special education 

liaison, the neighborhood school principal, or School District 

headquarters. Because they don't speak English, LEP parents often find 

that they are ignored, or treated with less respect than their white 

English-speaking counterparts. LEP parents often don't know who to 

contact or how to request a meeting. 

13. LEP Parents have told me that they often feel intimidated and sometimes 

even unwelcome at IEP meetings. Some report that they feel ignored 

because teachers and administrators talk over them and disregard them 

because they cannot speak English. In the power dynamics between the 

LEP parent and teacher, LEP parents are much more deferential than 

non-LEP parents. In some cultures, parents are naturally deferential to 

educators as well as any state authority, and are taught to go along with 

whatever the "government" -- school district -- says. 

14. As compared to non-LEP parents, LEP parents have less access to 

information about special education. For example, LEP parents and I 

have attended the District's Extended School Year ("ESY") workshop. 

For one ESY workshop, the flyer was in English only and I had to notify 

families and interpret for them at the workshop. For the second ESY 
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workshop, the interpreter showed up late. For the third ESY workshop, 

the PowerPoint and printed materials were in English only. LEP parents 

in attendance requested that this information be translated into Mandarin. 

The District agreed to translate a one-page notice which was the result of 

the ESY settlement agreement, but declined to translate the ESY 

brochure. 

15. Additionally, because LEP parents cannot access basic information on 

special education in a language that they understand, they are unaware of 

their children's right to special education. LEP parents will mistakenly 

tell me that because they are not paying for special education services, 

they lack the standing to disagree with what is being offered by the 

School District, even if they feel that what is being offered is 

inappropriate. For example, an LEP parent reported that her child 

received just 6 minutes of speech therapy weekly. Her son failed to make 

progress, but she believed she could not request additional services or 

supports since she was not directly paying for the services. 

16. Even parents who have support systems and come to meetings prepared 

often feel that they are discouraged from speaking at IEP meetings. For 

example, a parent with whom I worked was well-prepared for her IEP 

meeting but later reported that a teacher had immediately dismissed her 
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view when she tried to explain it through an interpreter. The parent felt 

that she had no choice but to accept what was being offered. 

1 7. Instead of providing quality interpretation services from trained staff, many 

schools improperly rely on students for communications with LEP 

parents. For example, I helped a Mandarin-speaking mother who was 

trying to enroll her child, who had an IEP. The special education liaison 

only communicated with the English-speaking older sister. The older 

sister told me that she provided the school with her brother's early 

intervention IEP. A week before school began, she and her mother met 

with the kindergarten teacher, who was unaware that her brother had a 

learning disability and an IEP. At that time, the school's special 

education liaison gave the parent a Permission to Evaluate form in 

English for the parent to sign. The school's BCA orally interpreted the 

request but did not sight translate the form. 

18. The District doesn't consistently ensure high quality interpretation at IEP 

meetings. Many Bilingual Counseling Assistants ("BCAs") do not know 

special education terminology and are unable to explain special education 

concepts to LEP parents. They need regular training on special education 

and disability terminology. 
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19. Both BCAs and outside interpreters routinely paraphrase and don't fully 

interpret what is said at meetings. At two different District ESY 

meetings, both I and the District ESY director had to ask the outside 

interpreters to interpret during the meeting because the interpreters 

stopped interpreting. At IEP meetings at one school, I observed that the 

BCA and interpreters have needed to pause the meeting and ask District 

personnel and the parents to explain special education and disability 

terminology. When IEP team members and LEP parents are on limited 

schedules, the delays and pauses can result in an IEP meeting ending 

before LEP parents are able to hear from different team members and 

share their input. 

20. In my experience, interpreters may insert their opinions and interpret 

incorrectly. This causes LEP parents to doubt the accuracy what was 

being conveyed regarding her child and their own parent input. 

21. Because interpreters don't interpret everything that is provided in written 

documents, interpreters can relay misinformation provided by District 

personnel. Families receive this information and have no way of 

verifying it. For instance, a father of a student with disabilities was 

concerned that the District appeared to be working on the same goal for 

years. His son showed no signs of progress. He wanted his son to have a 
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re-evaluation. However, he was told verbally that his son could only be 

re-evaluated every 6 years, which is incorrect. Understandably, he 

assumed this was correct and didn't question it. The father was unable to 

read English and therefore couldn't read any of the documents provided 

which were provided solely in English. Therefore, he didn't know that 

his son had a right to be evaluated every three years nor did he know that 

he could disagree with the proposed IEP or seek mediation or due 

process. If the documents had been translated into the parent's native 

language, the parent would have known how to disagree with his child's 

IEP team, and that his child had a right to a re-evaluation every three 

years. 

22. The use of Language Line interpreters is also problematic. They are not 

trained on special education terminology and don't know how to explain 

it to the LEP parent. 

23. The District's practice of failing to provide quality interpretation services 

negatively impacts LEP parents because parents feel shut out of the 

special education process. Special education parents need to have input 

into their children's evaluations in order to render an accurate portrait of 

their child's development, their child's IEP goals and specially designed 

instruction (SD Is), which are strategies to support their children's 
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learning in order for them to access their education. Without language 

access, LEP parents may not be able to communicate with their 

children's teachers. In one instance, a parent said the teacher was not 

aware of Language Line as an available resource and instead, the teacher 

opened up a document in Word and used Google Translate to 

communicate with the parent about their child's progress. The Google 

Translate results were too literal and the result was nonsensical gibberish. 

Frustrated, LEP families report that they are concerned that they are 

unable to help their child make progress in school and cannot be effective 

partners to support their child. 

24. The District has BCAs, but greater scrutiny should be applied to determine 

the allotment by language. For example, at McCall, the parent 

population is composed of 58% Chinese families -the majority of whom 

are Mandarin-speaking and many are LEP. In 2017-2018, the District 

assigned a Cantonese interpreter to support the school 3 days per week. 

The Cantonese interpreter could not assist the Mandarin speaking 

families. She told the Mandarin speaking families that she could not 

interpret or assist them. Securing interpretation services was very 

difficult for the entire year. 
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25. In my experience, the District routinely presents important documents such 

as evaluation reports, mediation agreements, IEPs, and settlement 

agreements to LEP parents in English, even when the parent has 

affirmatively requested documents in their native language. LEP parents 

I have worked with report that they do not receive special education 

documents in a language other than English. The burden has been and 

continues to be on community advocates, relatives, and friends to help 

parents understand documents for LEP parents. 

26. Based on my experience, LEP parents are unaware of and not informed of 

their right or option to request that special education documents be 

translated into a language they can read or understand. As a result, 

parents fail to request translated documents. Many general school 

documents - report cards, service logs, positive behavior support plans, 

progress reports, progress monitoring reports, etc. -- are not translated, 

even when parents have affirmatively requested that information in their 

native language. 

27. In some instances, the District does not translate documents they are 

specifically required to translate such as NOREPs or Permission to 

Evaluate Forms. For example, I worked with a family where a parent 

signed a consent form for a re-evaluation. Because the document was in 
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English, the parent didn't understand what she was signing. The parent 

was very confused about what services her son was receiving and 

whether she had agreed to services or agreed to an evaluation. Parents in 

our support group will often say they do not know what they signed or 

agreed to, as the documents were in English. 

28. I am not aware of a new policy regarding interpretation and translation 

services. If a new policy exists, it is not being implemented to my 

knowledge. In my experience, the District still doesn't inform parents of 

their right to request translated documents and most LEP parents are not 

aware of it on their own. To illustrate this point, LEP parents reported to 

our coalition that they could not communicate with their schools or 

participate in their IEPs due to language access. They did not know they 

had any right to these services. 

29. Without translated documents, LEP parents are in the dark and cannot 

understand the basis for which the District has denied the parent's request 

for a multidisciplinary evaluation, or if the District agreed that the child 

qualifies for an IEP, the frequency, duration, and type of special 

education services, school placement that the District has proposed. LEP 

parents do not know that they can refuse to consent to services or 

challenge a school's decisions. This denies LEP parents the ability to 
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participate in their child's education and make informed decisions 

regarding their child's program, placement, and services. 

30. It is important to understand that the vast majority ofLEP parents have no 

advocates to support them through the special education process. A 

majority of the advocacy organizations listed in the Procedural 

Safeguards report that they lack the financial resources to provide 

individual representation or support for LEP parents who speak 

languages other than Spanish or English. The District BCAs are not 

trained about special education terminology, concepts, or rights and do 

not sight translate written documents. Most LEP parents do not ask for 

translated documents because they have no basis to think this is an 

option. 

31. Providing LEP parents with translated documents would permit parents to 

understand their children's strengths, aptitude, skills, and challenges. It 

would permit LEP parents to engage in a dialogue about their child, to 

identify what resources and services their child needs, what strategies 

work at home or at school. It would permit parents to make informed 

decisions about their child's education, but also enable them to better 

support their children's generalizations of those skills by using consistent 

teaching methods, positive behavior support strategies, structured 
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communications, etc. All of this will ultimately make a significant 

difference for their child and place them on a trajectory for employment 

and/or community living. 
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I declare under penalty of perjury under the laws of the United States of 

America and pursuant to and subject to the penalties of 28 U.S.C. § 1746, 

relating to unswom falsification to authorities, that the foregoing is true 

and correct to the best of my knowledge, information, and belief. 

Anna Perng 

Dated: &/2,/ f fY 
j I 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

T.R. et al., 

 

Plaintiffs,  

 

 v. 

 

The School District of Philadelphia, 

 

Defendant. 

Civil Action No. 15-04782-MSG 

 

DECLARATION OF MANQING LIN 

 
I, Manqing Lin, hereby declare as follows: 
 

1. I am a plaintiff in the action entitled, T.R v. The School District of Philadelphia, 

Civil Action No. 15-04782-MSG.  I submit this Declaration based on my own personal 

knowledge. 

2. This Declaration was prepared and reviewed by me with the assistance of an 

interpreter and I fully understand its contents.   

3. I am a limited English proficient parent of R.H., an eight-year-old child with a 

disability who attends McCall Elementary School in the School District of Philadelphia. 

4. Specifically, I speak Mandarin Chinese and read and write in Simplified Chinese.  

R.H.’s father is also limited English proficient.  He does not understand, read, or write in 

English. 

5. I provided a deposition in this case on January 30, 2018. 

6. Since providing my deposition, I have continued to fail to receive fully translated 

special education process documents prior to attending and participating in IEP meetings and 

within a reasonable period of time to enable me to help my son. 
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7. There are a few special education documents that I have received fully translated, 

including IEP meeting invitations.  For example, I received an invitation for an IEP meeting on 

October 2, 2019, that included headings translated into Chinese and handwritten translations 

from the Bilingual Counselor Assistant (BCA) where parts of the invitation were not translated. 

8. In addition, there are instances in which I have not received translated versions of 

general education documents, such as report cards.   

9. Since my deposition, I have received fully translated Notice of Recommended 

Educational Placements (NOREPs) and one fully translated Individualized Education Program 

(IEP), but all have been provided after a significant delay and changes to my son’s services have 

gone into effect.  For example, I received the fully translated IEP four months after the 

completion of the May 2018 IEP meeting.  This delay prevented me from understanding the 

services that R.H. received and prevented me from advocating for him during the IEP meeting. 

10. I have been asked to sign documents, such as NOREPs, that I cannot understand 

because they are in English.  For example, when R.H. first transitioned to the District for 

Kindergarten, I did sign a PTE in English without understanding that it gave consent to conduct a 

limited evaluation of R.H.  More recently, I was asked to sign a NOREP in English on May 17, 

2019.  I did not agree to sign something that I did not understand.  

11. I only receive draft IEPs in English.  It is very difficult for me to participate in 

IEP meetings without draft IEPs in a language that I can understand.  Although the District does 

offer me oral interpretation, which is something that is not offered to other non-native speakers, 

this is not a substitute for having a written draft in my language for several reasons.   
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12. First, translating one draft IEP takes several sessions because of the unavailability 

of the interpreter.  For example, I met with the BCA for 2-3 sessions each lasting one hour long 

to discuss IEPs in prior years.   

13. Next, the interpretation is not comprehensive.  The BCA does not interpret each 

page of the IEP.  He said that sections of the draft IEP were repetitive and some sections had 

been previously translated in prior years due to the fact that an IEE was translated when 

conducted in 2016-17 in accordance with a Mediation Agreement.  The BCA did not interpret 

many other sections of the draft IEP.  He stated that he interpreted only sections of the IEP which 

included a reference to the current year (for example, “May 2018”). There were sections he did 

not interpret at all.   

14. In addition, I could not ask questions of the BCA because he does not have an 

understanding of special education as he has explained to me in the past.  For example, Mr. 

Tang, a District BCA that has been tasked with providing me interpretation services, does not 

understand occupational therapy or what the categories of testing mean.  This requires an 

explanation from the providers, who are not always present.  

15. Finally, the oral interpretation of the draft IEP is not helpful when I am in the 

meeting and cannot refer to the draft IEP.  I struggle to write handwritten notes for every word 

that is orally interpreted so I can refer to it in the meeting.  I have to go home and double check 

the accuracy of what is being interpreted and sometimes I have to ask my daughter for help.  It 

takes me 7-8 hours to do this additional translation on my own.  Many sections of the draft IEP 

are never interpreted at all. 
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2017-2018 School Year 

16. During the 2017-2018 school year, I often received documents solely in English 

with insufficient amount of time to attempt to obtain translation prior to the IEP meeting when 

the documents would be discussed.  In addition, there is no offer to translate certain documents 

which are essential components of my son’s IEP.   

17. For example, in the 2017-2018 school year, as in past years, I did not receive a 

fully translated Functional Behavioral Assessment (FBA). I received the FBA dated December 4, 

2017 solely in English, the day before the meeting during which we discussed it. I never received 

a fully translated FBA. 

18. For the December 5, 2017 IEP meeting, I did not receive any draft IEP in any 

language prior to the scheduled meeting. 

19. On May 3, 2018, I emailed the Special Education Liaison (SEL), Ms. Mannino, 

confirming my attendance for an IEP team meeting on May 25, 2018.  In my email, I also 

requested a draft IEP ten days prior to the IEP meeting and requested an interpreter to review the 

draft IEP with me prior to the meeting. 

20. I received the draft IEP on May 22, 2018, just three days prior to the meeting, 

which only contained translations of the IEP headings in Chinese and did not contain individual 

information concerning my son.  I met with BCA Mr. Tang for an oral interpretation of the draft 

IEP on May 23, 2018. 

21. On May 25, 2018, the IEP team did not discuss the IEP but the meeting focused 

on ESY goals and services.  ESY or “Extended School Year” takes place in the summer.   

22. The IEP team met again to discuss the IEP on June 8, 2018.  I received the fully 

translated NOREP for the June 8, 2018 IEP meeting on September 12, 2018.  I did not receive 
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the fully translated IEP until September 25, 2018.  However, both documents are dated May 25, 

2018. 

23. I cannot sign a NOREP that asks me to approve or disapprove special education 

and related services that are detailed in an IEP in English that I do not understand and is not fully 

interpreted for me.  

24. During this four-month period between the IEP meeting and when I received the 

fully translated IEP, I did not know whether or what portions of the IEP were being 

implemented.  I have been told that the school cannot implement an IEP at all until I sign the 

NOREP. 

25. Throughout the 2017-2018 school year, I received progress monitoring regarding 

R.H.’s IEP goals solely in English.  At the end of most quarters, as a result of my request, 

someone from the school would call with a telephone interpreter to orally interpret the progress 

monitoring.  This oral interpretation was difficult to understand and incomplete.  I often would 

resort to just circling the numbers of percentage of mastery because I did not understand the 

written reports. 

26. I received the final quarter’s progress monitoring in English, of course, on the last 

day of school on June 12, 2018 and there was no one from the school available to orally translate 

the report.  

27. Throughout the 2017-2018 school year, I also received progress notes that were 

entirely in English.  As required consultation in R.H.’s IEP, the Speech Therapist would meet 

with me for fifteen minutes each month during which time she would give me the progress notes 

in English, orally communicating the progress notes with an interpreter on the phone, and answer 
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questions.  Fifteen minutes per month was not enough time to provide this oral translation and 

required IEP consultation.   

28. I also received Physical Therapy Progress Notes that were entirely in English.  I 

now know that one of the notes stated that the Physical Therapist planned to cut by half R.H.’s 

service minutes from monthly to bi-monthly for the 2018-2019 school year.  I was unaware that 

this was being proposed because the progress notes were only in English and I am unaware of 

the justification provided by the Physical Therapist for reducing the services.  Due to the lack of 

adequate interpretation or translation of Progress Reports, I could not effectively understand or 

challenge these changes.  

2018-2019 School Year 

29. R.H. has significant behaviors that impact his ability to make progress and his 

Positive Behavior Support Plan (PBSP) is a necessary document that details the plan to address 

his behaviors.  

30. The District failed to provide a translated PBSP, which I received only in English.  

In an email dated August 27, 2018, the Board-Certified Behavior Analyst (BCBA) Ms. Cronin 

confirmed that she submitted the PBSP for translation.  I emailed the Director of Special 

Education Capitolo and the principal on September 7, 2018, requesting a translated PBSP and 

IEP because the information contained in the documents was impossible for me to understand in 

English.  I never received a translated PBSP for that school year. 

31. I attended three short meetings with some of R.H.’s related service providers on 

March 29, 2019, April 16, 2019, and May 7, 2019.  The March 29th and April 16th meetings 

were conducted with a telephone interpreter.  A BCA provided interpretation for the May 7, 

2019 meeting.  I understood that these meetings were to prepare for R.H.’s IEP meeting.   
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32. The service providers orally described R.H.’s progress and the services they were 

recommending.  It was difficult for me to follow along because it was all oral.  It was also 

difficult for me to take detailed notes so that I would have something in writing to refer to that I 

could understand and use during the IEP meeting and throughout the school year to monitor his 

progress.  

33. Prior to attending an IEP meeting on May 17, 2019, I received an English version 

of the draft IEP with headings only translated into Chinese on May 14, 2019.  As in the past, the 

District did not offer to translate the document.  The District SEL, Ms. Mannino, stated that they 

had no obligation to provide a translated document until the draft IEP was final under the terms 

of the Mediation Agreement.  No one offered to provide oral interpretation of the draft IEP prior 

to the May 17, 2019 IEP meeting. 

34. I participated in an IEP meeting on May 17, 2019.  I attended the meeting with 

my attorney and an advocate.  At the end of the meeting, I was asked to sign an English NOREP 

so that the services could be implemented.  I requested a NOREP in Chinese so that I could 

understand what I was signing.  I also believed that it was necessary for me to receive the fully 

translated IEP before I signed the NOREP.   

35. The District provided a partially translated NOREP followed by a fully translated 

NOREP on June 4, 2019.  On August 21, 2019, I received an email from Ms. Mannino 

requesting that I sign the NOREP before the completed IEP could be sent to the translation 

department for translation into Chinese.  I responded in an email in Chinese and English through 

a translation app that I could not sign the NOREP until I saw a translated final IEP, and had 

questions from the IEP meeting on May 17, 2019 that remained unanswered.  
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36. The District shared a final IEP only in English on September 5, 2019.  I have not 

received a fully translated IEP for the 2019-2020 school year and am still waiting for the fully 

translated IEP in order to sign the NOREP. 

37. Because I have not received a fully translated IEP, I was unable to identify or 

discuss significant changes to the current IEP at the May 17, 2019 meeting.  For example, I did 

not realize the team eliminated parental consultation with the BCBA, and decreased teacher 

consultation time with the BCBA and decreased his occupational therapist by half.  These 

changes were also completed without my knowledge or involvement. I learned about these 

changes because my son failed to receive these services.  After I asked about these changes, the 

District amended the IEP on October 1, 2019 to restore the same consultation services included 

in prior IEPs.   

38. On June 5, 2019, I received a fully translated NOREP declining to evaluate R.H. 

for physical therapy.  This NOREP was issued as a response to my question at the May 17, 2019 

IEP meeting when the physical therapist recommended terminating services.  At the meeting, I 

asked whether there was any evaluation conducted.  This NOREP stated that physical therapy 

was ending because R.H. demonstrated adequate strength and lacked interest in physical 

education activities, was distracted by environment and by numbers, and was able to demonstrate 

the skills in one-on-one, pull-out activities. 

39. I also received a draft PBSP for the 2019-2020 school year solely in English on 

May 17, 2019.  I attempted to translate it myself at home prior to my meeting on May 22, 2019 

with the BCBA.   

40. At the May 22, 2019 meeting with the BCBA telephonic interpretation was used 

to describe the contents of the PBSP.  The BCBA reiterated the statements that she made during 
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our March 2019 discussion: that the special education teacher for the 2019-2020 school year 

would have experience with Applied Behavior Analysis (ABA), an evidence-based method of 

behavior intervention necessary for R.H., in order to train R.H.’s One-to-One to implement the 

PBSP.  I noted this support service in my draft of the PBSP and believed this would be included 

in the final PBSP. 

41. Because I did not understand the document, I did not feel like I could participate 

in the creation of the PBSP at all.   

42. The final PBSP was also only in English.  I have not received a translated PBSP. I 

know now that the final PBSP did not include the BCBA’s prior confirmation that a special 

education teacher with experience in ABA would be provided for R.H. because a friend who 

could read English told me.  

43. As in the previous school year, I received all of the progress notes from the 

Speech Therapist in English for the 2018-2019 school year.  I met the Speech Therapist once a 

month for fifteen minutes, who used a telephonic interpreter to interpret the report.  This short 

time was not sufficient time for me to understand the content of the progress notes and ask 

questions.  

44. As in past years, the daily notes from the one-to-one aide for the 2018-2019 

school year were also all in English.  Because they were not translated, I could not understand 

R.H.’s daily progress, except for the number of prompts he received throughout the day.  I saw 

the high number of marks and used a translation app on my phone to translate what these marks 

represented, which is how I learned that he was receiving a high number of prompts every day.   
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45. No one reported that R.H. needed more prompts or suggested a meeting or change 

in his program to improve his progress.  As prompts increased, I saw more notes in other 

sections that I could not understand.   

46. The 2018-2019 Progress Monitoring Reports were also provided only in English.  

At each quarter, I would receive telephonic interpretation of progress, except for the last quarter.  

Like the previous school year, I received the last report on the final day of school, June 4, 2019, 

and no translation or interpretation was offered. 

47. The ESY progress monitoring for 2018-2019 was also completely in English with 

no offer of oral interpretation.  I had concerns about the ESY program because R.H. seemed to 

regress but was unable to understand what his progress was because all of the reporting and 

documentation was in English.  For example, all of R.H.’s daily notes during ESY were in 

English and I could not understand why he was being prompted.  I observed the program due to 

my concerns, and did not get the impression that the teachers and staff were working on R.H.’s 

ESY goals or following his IEP.  For example, I observed the instructor turn on a television and 

allow children to run in circles, bang objects on a desk, and other behavioral issues.  When I 

asked the teacher what the students were working on during this time, the teacher responded that 

this was to improve social skills. 

48. Because of the increase in R.H.’s negative behaviors during the second grade, he 

was unable to complete all of his classwork during the 2018-2019 school year.  I did not realize 

this until the school sent home all his incomplete classwork almost two weeks before the last 

week of school.  I questioned how R.H.’s grades were calculated when he had not completed his 

classwork and was just told that R.H. is very bright. 
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2019-2020 School Year 

49. During the 2019-2010 school year, I have observed an increase in R.H.’s negative 

behaviors in school.  I have also observed bruising on R.H.’s arms and have been notified about 

him eloping from his aide.  I personally observed R.H. being restrained by his one-to-one aide 

for twenty minutes.  I was also notified that R.H. was in the school hallway, naked, when he was 

upset. 

50. Due to my significant concerns about R.H.’s behavior, I requested consultation 

with his BCBA which I believed continued to be a service in R.H.’s IEP.  

51. On September 5, 2019, the District provided a final IEP in English with only 

headings translated, nearly four months after the May 17, 2019 IEP meeting.  I still have not 

received a fully translated IEP for the 2019-2020 school year. 

52. On October 1, 2019, I received an email from the SEL that she submitted the IEP 

for translation.  Because I have not received a fully translated IEP and could not sign the 

NOREP, it is unclear which IEP is being implemented.  It is my understanding from the SEL that 

the District could not implement an IEP until a NOREP was signed. 

53. When I received this IEP in English, I compared its structure to the fully 

translated IEP that I received for the previous school year.  At that time, because of the use of 

numerical minutes, I realized that my monthly consultation with the BCBA had been removed 

from the IEP.  In addition to this omission, I also realized that minutes had been reduced for 

other consultation between the teachers, the one-to-one aide, BCBA and Occupational Therapist. 

54. I understood that these consultations were previously in R.H.’s IEP to support his 

behavior.  I believe that their removal, which had not been orally translated by the BCA or 

communicated to me when we met in May, has contributed to R.H.’s increased behaviors. 
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55. I requested that the original consultation minutes be restored.  I am concerned that 

R.H.’s increased behaviors have already led to him missing instructional time.  For example, 

R.H. was in literacy class and was upset by the volume of the software on his computer.  He 

eloped from the classroom for an unknown amount of time. His one-to-one aide redirected him 

back to the classroom.  Then, when it was time for technology class, he did not join his class.  

His aide said she asked him if he wished to attend technology class and he said no. He remained 

in the classroom and missed his technology class. Then, when his classmates returned R.H. was 

upset by the color displayed on the computer.  He began to cry.  His aide improperly removed 

R.H. from class and tried to get him to use an iPad in the hallway.  This caused R.H. to become 

more upset, causing him to urinate in his pants.  The principal told me that R.H. then removed 

his pants.  I was notified that R.H. was observed by faculty, students, and staff to run through the 

halls, naked.   

56. Though R.H.’s IEP includes specially designed instruction (SDI) to address his 

behavioral and sensory needs, this example shows that this information was improperly 

communicated and the SDI and PBSP were not implemented.  I am concerned that the failure of 

his instructors and aides to implement the IEP will have an impact on his academic and social 

development. 

57. Importantly, my son is not able to communicate with me regarding what occurs in 

school due to the nature of his disability.  When R.H. came home with a bruise on his arm, he 

could not tell me how he got it.  When R.H. came home with new pants, he could not tell me that 

he had urinated in his pants and the school changed his pants.  This is why it is important for the 

school to communicate with me in a language that I can understand.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
T.R. et al., 
 

Plaintiffs,  
 
 v. 
 
The School District of Philadelphia, 
 

Defendant. 

Civil Action No. 15-04782-MSG 

 
DECLARATION OF MADELINE PEREZ 

 
I, Madeline Perez, hereby declare as follows: 
 

1. I am a plaintiff in the action entitled, T.R v. The School District of Philadelphia, 

Civil Action No. 15-04782-MSG.  I submit this Declaration based on my own personal 

knowledge. 

2. This Declaration was prepared and reviewed by me with the assistance of an 

interpreter and I fully understand its contents.   

3. I am a limited English proficient parent of two children with disabilities, L.R. and 

D.R., who are students in the School District of Philadelphia and named plaintiffs in this lawsuit.  

I have one child who is not in special education.   

4. Specifically, I speak, read and write in Spanish.  I do not speak, read, or write in 

English. 

5. I provided a deposition in this case on February 12, 2018. 

6. Since providing my deposition, I have continued to fail to receive translated 

special education process documents for my children, L.R. and D.R., and have received 
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inadequate interpretation services.  Also, I have not received any document that summarizes my 

rights regarding translation of IEP documents or interpretation.  

7. In addition, there are times in which I have not received translated versions of 

general education documents, such as report cards.   

L.R. 

8. When L.R. was evaluated by the School District of Philadelphia in 2012, the 

evaluation report was provided to me in English only.  This evaluation was never translated.  As 

a result, I didn’t understand the evaluation and it was not until 2016 that I learned for the first 

time that L.R.'s 2012 diagnosis of autism from the Center for Autism was not included in his 

IEP. 

9. None of the evaluations for any of my three children with disabilities educated in 

the District, including L.R. and D.R., were fully translated into Spanish.  

10. Due to L.R.’s need for emotional support services and autistic support services, he 

was placed by the District at Devereaux - Brandywine and has attended this school since the 

2017-2018 school year.  Devereaux is an Approved Private School and the School District of 

Philadelphia remains responsible for his special education program and for arranging all IEP 

meetings and obtaining consent for all services and specially designed instruction provided to my 

son.  

11. Since L.R. has attended Devereaux, I have never received any special education 

documents translated into Spanish at all.  All of the documents that I have received for L.R. have 

been in English and even the headings were not translated into a language I could understand. 

This includes the IEP meeting invitations, Notice of Recommended Educational Placements 
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(NOREPs), IEP drafts, final IEPs, progress monitoring reports, and progress notes. Just one time, 

I received an IEP meeting invitation translated into Spanish. 

12. I do not receive partial translations of L.R.’s special education documents. 

13. L.R.’s reports cards are also solely in English. 

14. I have participated in multiple IEP meetings while L.R. has been at Devereaux, 

both in person and by phone.  

15. No one has ever offered to review the draft IEP with me prior to L.R.’s IEP 

meetings.  No one has informed me that I can request oral translations of the draft IEPs prior to 

the meetings. 

16. Because I do not receive any special education documents in Spanish, I do not 

know the services that L.R. receives at school or whether he is making progress.  

17. When I leave the IEP meetings, it is difficult for me to remember the services that 

will be provided and I do not have a translated IEP to review to understand L.R.’s services or to 

assist me in determining whether L.R. is making progress or whether Deveraux is following his 

IEP.  

18. I receive progress monitoring reports solely in English that I cannot understand. I 

save them to provide them to L.R.’s therapist at his appointments so that he can help me 

understand.  

19. During the 2018-2019 school year, L.R. was having a very difficult time with 

behavior at both school and home.  As a result, his psychiatrist referred him to Crisis mental 

health services and he was appointed a bilingual family-based worker.  The family-based worker 

was not affiliated with the District or with Deveraux nor is this person provided through L.R.’s 

IEP.  
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20. During the 2018-2019 school year, Devereaux staff would provide L.R.’s family-

based worker with weekly reports of L.R.’s behavior and progress solely in English.  The family-

based worker assisted me by orally describing the contents of the reports to me in Spanish.  This 

is how I learned any information about L.R.’s progress on goals and his behaviors.  This was the 

only way that I knew how L.R. was doing in school.  

21. On or around March 2019, the family-based worker completed his services with 

L.R.  As a result, I stopped receiving the weekly reports of L.R.’s behavior or progress.  

22. I do not receive the weekly progress reports now and I believe this is a problem.  

23. I do not know if the weekly progress reports are even included in L.R.’s IEP as a 

service because I cannot understand L.R.’s IEP, which is only provided in English.   

24. I also do not know what goals the school is working on with L.R.  I understand 

that L.R. has deficits in socializing and needs to learn to make friends.  This is a skill that he is 

working on with his therapist outside of school.  I do not know if this is something that the 

school is working on with L.R. or how they are working on it because I cannot understand his 

IEP.  This is an important skill that he needs to learn.   

25. I have also experienced problems with interpretation for L.R.’s IEP meetings.  

26. No one at Devereaux speaks Spanish and so I am unable to communicate with the 

staff.  

27. When I have participated in an IEP meeting at Devereux, there was an interpreter 

on the phone.  I found it difficult to understand with an interpreter on the phone.  In addition, 

while other participants in the meeting have a copy of L.R.’s IEP they are able to read and 

reference, I cannot read the IEP provided to me because it is in English.  Also, it is my 
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understanding that the “Language Line” interpreter does not receive a copy of the written IEP 

and therefore he only interprets what is said at the meeting.    

28. During the past school year, as in prior years, I received an invitation to an IEP 

meeting for L.R. that was only in English. 

29. When a bilingual case worker was at my house, we both called the school to ask 

about the IEP meeting so that he could interpret for me.  The school asked the case worker if he 

could serve as the interpreter for the IEP meeting.  When he agreed to do this, the person at the 

school responded that this would be better and would the permit the school to hold the IEP 

meeting earlier.  The bilingual case worker and I both participated in the IEP meeting on the 

phone in the Spring 2019. No one from the District or school served as an interpreter.  

D.R.  

30. Since providing my deposition, I have also not received fully translated special 

education documents for D.R. and I have continued to experience problems with interpretations 

at IEP meetings for D.R.  

31. D.R. attends Kensington High School for Creative & Performing Arts in the 

School District of Philadelphia. She is in the twelfth grade. 

32. Since my deposition, I have not received any fully translated special education 

documents for D.R. except for the IEP meeting invitations.  For example, I have never received a 

fully translated draft IEP, finalized IEP, NOREP, progress monitoring reports, and progress 

notes.     

33. Some documents are provided with only headings and form sections translated 

into Spanish, such as the IEP, NOREP, and progress monitoring reports. Other documents are 

not translated at all. 
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34. In May 2019, I received an invitation to an IEP meeting.  I was not provided with 

a draft IEP in any language prior to the meeting.  I was not offered to review D.R.’s draft IEP 

with an interpreter prior to the IEP meeting, nor has the District ever offered me this option. 

35. During the May 2019 IEP meeting, an advocate from HUNE accompanied me, 

who also served as an interpreter for the meeting.  I brought the advocate because I cannot rely 

on the school to provide an interpreter for the IEP meetings.  There was a school staff member, it 

may have been a secretary from the school, who spoke Spanish and answered questions when I 

asked them.   

36. I was provided with an IEP in the May 2019 meeting that had the headings and 

some form language in Spanish, but the information was primarily in English and the most 

important parts—all individualized information regarding my child—was in English only. At the 

end of the meeting, the SEL told me that she would mail a fully translated IEP to me.  

37. I still have not received a fully translated IEP from the May 2019 meeting.  

38. I also did not receive a NOREP translated into Spanish for the IEP that was 

created in May.  

39. Because I cannot read D.R.’s IEP, I do not know the services that she is supposed 

to be receiving and have no way of knowing if the services in her IEP are being provided.  

40. I will also need to make a decision regarding whether D.R. will graduate this year 

or remain in school to work on transition goals and this is a difficult decision to make in the 

absence of information regarding her progress.   

41. Because this is D.R.’s last year in school, I am concerned about whether the 

services that she is receiving from the school will prepare her for getting a job after she leaves 

high school.  D.R. has talked about being a police officer or joining the National Guard, but I do 
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not know if this is reflected in her IEP. I do not know what services the school has agreed to 

provide because I cannot review the IEP.   

42. Particularly, I am concerned about whether the school is going to connect D.R. 

with the Office of Vocational Rehabilitation (OVR) to get help for getting a job after high 

school.  I do not know if the school has agreed to connect D.R. to OVR and coordinate services 

with OVR.  This is an important opportunity for D.R. to connect to important employment and 

training services after graduation.   

43. If I received D.R.’s IEP fully translated into Spanish, I would know whether she 

was receiving these necessary services to prepare her for leaving high school and what the 

District has agreed to do and provide regarding transitioning from high school.  I would know 

whether the school was helping D.R. realize her goal of becoming a police officer or joining the 

National Guard. 

44. If I had the translated documents, I would know what the District agreed to 

provide and could advocate for her to receive the services that I believe she needs.  
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

T. R. I et al, Civil Action 

Plaintiff, NO. 15-04782-MSG 

V. 

THE SCHOOL DISTRICT OF 

PHILADELPHIA, 

Defendant. 

THURSDAY, JANUARY 25, 2018 

Oral beposition of NATALIE 

HESS, taken pursuant to notice, at Drinker 

Biddle, One Logan Square, 20th Floor, 

Philadelphia, Pennsylvania, beginning at 

approximately 10:00 a.m., before Jeanne 

Christian, a Professional Court Reporter and 

Notary Public. 

*** 
VERITEXT LEGAL SOLUTIONS 

MID - ATLANTIC REGION 

1801 MARKET STREET, SUITE 1800 

PHILADELPHIA, PENNSYLVANIA 19103 

Veritext Legal Solutions 
215-241 -1000 ~ 610-434-8588 ~ 302-571 -0510 ~ 202-803-8830 
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APPEARANCES: 

DRINKER BIDDLE & REATH, LLP 

BY: PAUL H. SAINT-ANTOINE, ESQUIRE 

One Logan Square 

Philadelphia, Pennsylvania 19103 

Phone: (215) 988-2700 

paul.saint.antoine@dbr.com 

Representing the Plaintiff 

DILWORTH PAXSON 

BY: MARJORIE McMAHON OBOD, ESQUIRE 

1500 Market Street, Suite 3500E 

Philadelphia, Pennsylvania 19102 

Phone: (215) 575-7000 

mobod@dilworthlaw.com 

Representing the School District of 

Philadelphia 

EDUCATION LAW CENTER 

BY: MAURA I. Mc I NERNEY, ESQUIRE 

and YVELISSE PELOTTTE 

1315 Walnut Street, Suite 400 

Philadelphia, Pennsylvania 19107 

Phone: (215) 346-6906 

Mmcinerney@elc-pa.org 

Veritext Legal Solutions 
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830 
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BY MS. McINERNEY 
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NATALIE HESS, after having 

been first duly sworn, was examined and 

testified as follows: 

EXAMINATION 

BY MS. McINERNEY: 

Q. 

A. 

Q. 

A. 

Q. 

Good morning, Ms. Hess. 

Good morning. 

How are you today? 

Great. 

My name is Maura Mcinerney. We know 

each other. I, along with my colleagues, Paul 

Saint-Antoine and Yvelisse Pelotte, represent 

the parents in this matter, in the matter of 

T.R. versus The School District of 

Philadelphia. 

Are you familiar with this 

matter? 

A. Yes. 

Q. And could you please state your full 

name for the record? 

A. Natalie Celeste Hess. 

Q. And what is your address? 
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Q. Did you keep track of how often 

bilingual counseling assistants were provided? 

A. No. 

Q. Did you ever use bilingual counseling 

assistants? 

A. 

Q. 

A. 

Yes. 

And when would you do that? 

When I was at a school meeting with a 

parent, and the parent spoke a language other 

than English. 

Q. And do you know how many bilingual 

counseling assistants or BCA's there were that 

were available in 2014 when you were special 

education director? 

A. Around 5 0, 5 5 . 

Q. And what about the following year, in 

2015? 

A. So I don't have the numbers for each 

year. I know that we have recently increased 

to 78, with three being at the office, and the 

others being out in schools. We also have a 

number of buildings that have bilingual 

teachers, bilingual principals, bilingual 

staff that are also utilized to help the 
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communication between a parent and a school 

team. 

Q. And are those bilingual teachers, 

principals and staff trained in any way? 

A. 

Q. 

Trained educators? Yes. 

Are they trained to be interpreters, to 

provide language assistance? 

A. 

Q. 

Not to my knowledge. 

And do you know how often they were 

used, the bilingual teachers, principals and 

staff, how often were they used, in IEP 

meetings, for example? 

A. They are used as needed. Some 

buildings have large numbers of bilingual 

staff secretaries, principals, as ongoing 

support to parents for meetings of any kind at 

the school, including IEP meetings. 

Q. And would they receive any kind of 

training from your office from the director of 

special education with regard to their 

participation in IEP meetings? 

A. No. Ludy Soderman oversees the 

Interpretation & Translation Office, and she 

does do training for District employees, but 
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we do not for interpretation. 

Q. 

A. 

Or for any other reason; correct? 

We do training on special education all 

the time. 

Q. Right. And when you say staff, could 

that be an administrative staff? Could that 

be someone who is bilingual who works in the 

office who would provide interpretation 

services? 

A. 

Q. 

A. 

Q. 

Yes. 

So any staff who is bilingual? 

Yes. 

You mentioned that some parents 

preferred LanguageLine to BCA's. 

would that be? 

And why 

A. It depends on the parent, but if they 

have experience having used LanguageLine in 

the past, and they are comfortable with it, 

then they will ask to use LanguageLine. If 

it is a matter of experience, and if they 

liked it or didn't like it. 

usually a preferred method. 

In person is 

Q. How do you know that that's the 

preferred method? 
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District for identifying limited English 

proficient parents, including parents of 

children with disabilities, and for providing 

access to information to relevant District 

personnel, what are the policies, procedures 

and practices for identifying limited English 

proficient parents? 

A. We don't do that. To my knowledge, 

this is, again, the only way the District 

knows if a parent does not speak English is 

through the home language survey, when they 

register for school. 

Q. And are all parents asked to complete 

the home language survey? 

A. 

Q. 

Yes. 

Do you know if they receive any 

assistance with completing a home language 

survey? 

A. I know the schools have staff available 

to support parents through the registration 

process, and if they don't speak English, 

there is an interpreter used to support that 

process. 

Q . And if a child enters the School 
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District and has not yet been identified as 

needing special education services, how would 

the school building staff know that the parent 

is limited English proficient? 

A. By reviewing the school language survey 

the parent filled out at registration. 

Q. Do you know where the home language 

survey is maintained? 

A. No. 

Q. Do you know if there is a database that 

is accessible to all staff? 

A. No. 

Q. No, there isn't a database? 

A. We don't keep track of the parents that 

are what you are describing as limited English 

proficient. 

Q. And do you know the -- withdrawn. 

How would your office learn 

about whether a parent is limited English 

proficient or not, your Office of Specialized 

Services, how would you know that? 

A. Potentially, from the school team, a 

member of the school team. It could be that 

the parent reaches out to us, and they are 
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our office to a parent has that at the bottom 

of the letter. 

Q. Can you give me some examples of what 

those letters would be? 

A. Yes. Transitioning students to the 

next grade level, if it is an unnatural 

transfer, we notify parents that programming 

for their student may require a change in 

school. Those letters are sent out to our 

students who are identified in the low inc 

category and 

Q. 

A. 

I'm sorry, you said low --

The low inc, there is high inc, and 

there is low inc. 

Q. 

A. 

Can you explain what that is? 

Sure. The states indicates that 

special education students in the high inc 

category, high identification category, are 

the ones that you would see the most of, so 

learning support and emotional support, but 

those that have fewer identificated students 

would be your students of autism, life skill 

students, multiple disability students. 

Q. So letters concerning transitioning 
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students to another -- to another potential 

school? 

A. 

Q. 

A. 

Q. 

Correct. 

As they switch grade levels? 

Yes. 

And the information is provided in the 

eight most common languages; is that correct? 

A. 

Q. 

A. 

know. 

Q. 

Yes. 

And what are those? 

I do not have all eight. I do not 

And if a parent didn't speak one of the 

eight most common languages, how would they 

know about this opportunity to have something 

translated? 

A. So parents that don't speak English that 

receive a document in English, like any other 

mail that they receive, often have other 

means, to ask a friend, a relative that does 

speak English or read English, to either 

interpret the document for them that they 

received, or sometimes, they can just identify 

that it is the School District, and they will 

contact the School District. 
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Q. But they will receive the initial 

communication in English? 

A. Yes. 

Q. And that would go out from your office, 

from the Office of Specialized Services? 

A. If it is a special education 

correspondence, it goes out from our office, 

and it has at the bottom the languages and how 

they could get the document translated, a copy 

of the translated document.· 

Q • . 

A. 

Q. 

In the eight most common languages? 

Yes. 

What other letters are sent out from the 

Office of Specialized Services in this way? 

Is your office, for example, responsible for 

invitations to IEP meetings? 

generated by your office? 

Is that 

A. No. 

Q. Is that generated by the school 

building? 

A. 

Q. 

A. 

Yes. 

And who would be responsible for those? 

Special education teacher. The IEP 

system also produces those invitations in the 
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A. I can tell you that a teacher that 

teaches autism at the -- and if they had all 

students at the supplemental level, they could 

have eight students on their caseload. A 

life skills support teacher, if all students 

on their caseload, they could have up to 20 

students on their caseload. Learning support 

can have up to 20 supplemental students on 

their caseload. And I could run down all of 

them, but hopefully, that helps. 

Q. Do you know approximately how many 

letters the Office of Specialized Services 

would be sending to all parents each year? 

A. We use a variety of communication tools 

for parents. I'm trying to think of any 

specific letter that every single special ed 

parent gets, and I'm not coming up with one, 

but we do send out communications about 

meetings in multiple ways, e-mail, text 

message and a robo call. 

Q. And e-mails, text messages and robo 

calls, would those all be in English? 

A. Yes. 

Q. And what would those e-mails, text 
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that time. 

Q. And what, if anything, does this 

addition mean for the IEP itself, for the IEP 

document, the individualized education program 

document? 

A. It means that the documents that are 

produced, the standard informati'on is 

translated into that language, because IEP's 

are individualized and student-specific, the 

student-specific information is not 

translated. 

Q. So would it be fair to say that the 

headings are translated into the eight most 

common languages? 

A. 

Q. 

Yes. 

Sure. 

Can we take a bathroom break? 

(Whereupon a short break was 

taken at 12:14 to 12:21 p.m.) 

BY MS. McINERNEY: 

Q. So looking at the Rule 30 (b) (6) topics, 

we are at Topic Number 3, the number of 

limited English proficient parents of students 
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to the parent where they are looking at on the 

document and the LanguageLine interpreter 

would interpret the IEP meeting that way. 

Q. So the parent, if they don't happen to 

speak one of the eight main languages, is 

sitting with . a document that's entirely in 

English; is that correct? 

A. 

Q. 

Potentially, yes. 

And then the interpreter, who is on 

LanguageLine, does not have a copy of the 

document, of the IEP or the evaluation? 

A. 

Q. 

No. 

But they are interpreting whatever is 

said at the meeting? 

A. Yes, both ways, from the parent to the 

school team and the school team to the parent. 

Q. And if the BCA is interpreting, what is 

your understanding of what their role is at 

the meeting? 

A. Their role is to do the exact same thing 

that LanguageLine does; however, again, having 

a human being in that relationship is 

obviously valuable, and as people have 

conversations, and with documents in front of 
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them, I think it is natural to reference and 

look at certain sections, so they would have a 

copy in front of them right there. 

Q. The BCA would have a copy in front of 

them? 

A. Potentially, all the people at the table 

would have a copy in front of them to look at. 

Q. 

copy? 

A. 

So the BCA doesn't necessarily have a 

They don't have to, but they are sitting 

next to the parent, and we are walking through 

the document, so they are there. 

Q. So the BCA doesn't read the entire 

document at the IEP meeting? 

A. No. Well, it depends. If the IEP 

facilitator is reading the document, then, 

obviously, the interpreter is interpreting 

what's being said. 

Q. Do you know, approximately, with regard 

to evaluations, let's say, how often is 

LanguageLine used, and how often are BCA's 

used? 

A . 

data. 

I do not know, and we don't collect that 
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Q. With regard to IEP meetings, more 

generally, or to go over an IEP document, do 

you know how often LanguageLine is used and 

how often BCA's are used? 

A. I do not know LanguageLine. I do know 

that BCA's sign in for the IEP meeting. 

Q. Does your office or does any office 

maintain data about what percentage of IEP 

meetings include a BCA? 

A. No. 

Q. So you mentioned the IEP and that the 

headings are translated, but the 

student-specific information is not provided 

in the written document? 

A. Correct. 

Q. With respect, going back for a moment to 

the evaluation report, are there any timelines 

associated with meeting about an evaluation 

report, and if so, do you know what that 

requirement is? 

A. The evaluation is to be completed within 

60 days. The report needs to be provided to 

the parent ten days in advance, and they then 

meet to review the evaluation. 
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Q. And why is the report provided ten days 

in advance of the meeting? 

A. So that the parent can review it and 

determine whether or not they -- to review it. 

I mean, obviously, they are reviewing it to 

see if they have questions or agree with it or 

don't agree with it in preparation for the 

meeting. 

Q. And generally, how long are those 

documents? I know it varies a lot. 

A. It varies a lot. It depends on the 

number of assessments and the complex needs of 

the student. They can be anywhere from 4 

pages to 15 or 2 0, I suppose. 

Q. So what is the procedure in place with 

regard to a limited English proficient parent, 

who would, I assume, receive this document ten 

days before the meeting to discuss the 

evaluation report? 

A. Right. So when they receive 

communication from the school, they oftentimes 

will reach out to the school. Whether they 

come up to the school and talk to the 

bilingual counseling assistant, who is in the 
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increased in a significant way? 

A. 

Q. 

I just know that it has increased. 

Okay. That's it on this document. And 

now, I'm going to show you what's going to be 

marked as Exhibit 4. 

(Whereupon the court reporter 

marked document as Hess 4 for identification.) 

BY MS. McINERNEY: 

Q. I'm showing you what's been marked as 

Exhibit Number 4. 

document? 

Do you recognize this 

A. 

Q. 

A. 

Q. 

Yes. 

And what is it? 

The guide that I was talking about. 

And do you know when this document was 

developed? 

A. 

Q. 

Yes, in 2015. 

And who is it that developed this 

document? 

A. 

Q. 

I did. 

And did you develop this in consultation 

with anyone else? 
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I talked about this earlier, PDE 

and Office of General Counsel. 

Q. And in -- on the first page, can you 

read the fifth bullet point down? 

A. "If a parent speaks a language other 

than English, ensure that a bilingual 

counseling assistant is requested at least 72 

business hours before the scheduled meeting. 

He or she is to receive a copy of necessary 

documents to indicate attendance at IEP 

meetings on the cover sheet." 

Q. Do you know if BCA's actually receive a 

copy of necessary documents? 

A. 

Q. 

I don't know. 

And who would be responsible for 

ensuring that that happens? 

A. The person making the request, either 

the special education teacher, the special 

education liaison. 

Q. 

level? 

A. 

Q. 

And would that occur at the building 

Yes. 

And it notes here that a BCA is 

requested at least 72 hours before the 
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1 not available on the PaTTAN website, we would

2 send it out to be translated.

3 Q.    But those requests would come to your

4 office?

5 A.    Yes.

6 Q.    And do you keep track of how many

7 NOREP's are translated or how many procedural

8 safeguards are translated?

9 A.    No.

10 Q.    And this references NOREP's and

11 procedural safeguards.   What about requests

12 to evaluate?

13 A.    I don't see it on here.

14 Q.    Turning to the next page, where it talks

15 about invitations to the parent for a meeting

16 to take place within ten days of receiving the

17 request, what does that relate to?

18 A.    So this is under the action is

19 evaluation request by a parent.   So if a

20 parent makes a request, whether it is in

21 verbal or written format, they are -- the

22 school team is to prepare an invitation to the

23 parent for a meeting to take place within ten

24 days of receiving the request, the invite

Page 145
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come in for a meeting, they might use the 

LanguageLine or a bilingual counseling 

assistant to communicate with the parent. 

is an invitation, so it not required to be 

translated. 

Q. So with regard to the permission to 

It 

evaluate form, is that something that needs to 

be translated? 

A. Yes. If a permission to evaluate is 

being provided to the parent, it should be in 

the parent's native language. 

Q. Okay, but that's not referenced in this 

particular document; correct? 

A. 

Q. 

It is not indicated on this document. 

So, now, turning to the next page, which 

is 3103, it references a Permission to 

Reeva.luate Consent Form; correct? 

A. 

Q. 

Yes. 

And it also references a Notice of 

Recommended Educational Placement? 

A. 

Q. 

Yes. 

And the Notice of Recommended 

Educational Placement would be a translated 

document; is that correct? 
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Yes. 

And then, turning to Page 105, this is 

the evaluation report or reevaluation report 

which we discussed previously, that must be 

provided prior to the IEP meeting. And 

again, is this something that would be 

translated? 

A. 

Q. 

It is not required to be translated. 

And the same with regard to the Number 

7, the written invitation to a reevaluation or 

evaluation meeting, does that invitation need 

to be translated? 

A. The invitation does not require to be 

translated. 

Q. 

does 

A. 

Turning to Page 3109, Number 9, what 

can you just read that, Number 9? 

"Within ten days of the registration, an 

IEP team meeting will be conducted to 

determine if the IEP from the previous agency 

should be revised or adopted as is, then issue 

a Notice of Recommended -- NOREP or a PWN to 

the parent. When appropriate, issue a PTE 

consent and have the parent consent -- wait 

and have the parent consent and sign the 
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form. II 

Q. And this is under the heading New 

Student With An Out-of-State IEP? 

A. 

Q. 

Yes. 

So if a limited English proficient 

parent came to the District, then within ten 

days of their registration, they would receive 

-- the IEP team would -- meeting would be 

conducted to determine if they should keep the 

same IEP or if there needs to be revisions or 

a new IEP? 

A. Yes. 

Q. And would those documents -- would a 

proposed IEP be translated for a parent with 

limited English proficiency? 

A. No, that's not required. 

Q. And then, one last question, on Page --

the last page or second to last page, denoted 

as PSD 003115, this refers to a manifestation 

determination under Numeral 1. Is the 

manifestation determination form is there a 

form that's translated? 

A. 

3115? 

I am under discipline and restraint for 
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participation. 

Q. And this is the procedure that was put 

into place this school year? 

A. 

Q. 

Yes. 

And so is there any form that they fill 

out or any assessment that they make as to the 

parents' participation in IEP meetings? 

A. They are asking questions, they are 

getting the feedback, they are having the 

conversation with the director, and the 

director is having follow-up conversations 

both with the team and possibly the parent. 

Q. So, again, I just want to make sure that 

I am clear. If a limited English proficient 

parent has not utilized interpretation 

services, like a BCA, then what would be your 

response to a request for translation? 

A. It depends on the student and the 

parent . . Not the student, the parent, and the 

IEP process so far. I want to know more 

about what they have done and where they are 

at in the IEP process. 

Q. Have there been occasions when you have 

requested that the special ed director further 
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Q. So it could be with regard to special 

education claims or it could be with regard to 

other claims, other legal claims? 

A. It is always special education claims, 

but there could be other claims, yes. 

Q. Okay, thank you. 

Do you recall -- does the 

District have any other policy or protocol 

that it uses with regard to ensuring 

meaningful parent participation? 

A. Say that again. 

Q. Does the District have any other policy, 

procedure, protocol, with regard to how to 

ensure meaningful participation for a parent, 

other than what we reviewed in the guide? 

A. The best practice is for the IEP team to 

ask the parent along the way through the 

process of reviewing that IEP whether or not 

they understand and -- understand what's being 

stared with them; for example, after you 

review the present level of performance, or 

what we call the PLEP, which is their current 

performance on any area of deficit or 

performance within the academic realm, might 
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talk about the student's reading fluency, for 

example, and once you tell the parent how the 

child is performing at their oral reading 

skills, you might ask the parent, are you 

experiencing this at home? Do you see that 

your child -- is this the same reflection that 

you have in the home? 

reading fluency is? 

Do you understand what 

There is lots of 

follow-up questions that you ask along the way 

that allow school teams to monitor the 

parent's engagement in the process and are 

encouraged to record that in the IEP itself. 

You want to make sure that you are including 

the parent in the process, and when you ask 

them about what they are seeing at home or how 

the child does at home, what strategies they 

have for working with the student; like, when 

they are reading with them, do they use a 

bookmark underneath the words? Do they use 

their finger to run along the line? All of 

those strategies that a parent does with their 

child help teachers to either replicate those 

strategies in the school when they are working 

with the child, because it is familiar for the 
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child, or vice-versa, I don't have strategies 

for that, if the parent says that, then 

teacher can say, here are a couple of things 

we are trying to do. It is a back and forth 

process throughout that IEP that allows the 

school team to ensure that they are engaging 

the parent in the process. 

Q. And everything that you just said, is 

that written down anywhere? Is there a 

procedure on this or how is it communicated to 

special education teachers, staff and 

liaisons? 

A. So when we have special education 

trainings with our SEL's, we will role-play 

IEP meetings. We will demonstrate what we 

expect them to do when engaging the parent in 

the process and how the flow of the meeting 

can go with regards to the documents. The 

same thing goes when we go out to schools. 

As part of the feedback, you would say, if you 

participated in a meeting from my office, and 

you were a participant in the IEP meeting, you 

model by example by asking those questions, 

and you provide feedback to the school team 
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yield accurate information on what the student 

knows and can do academically, developmentally 

and functionally, unless it is clearly not 

feasible to so provide or administer." 

Q. And what is your understanding of when a 

student is required to have a bilingual 

evaluation? 

A. 

Q. 

When it is not their native language. 

And in all circumstances when it is not 

their native language? 

A. When it is not their native language, 

and evaluating them in their native language 

would yield the best results. But it can be 

done either through someone that is speaks 

that child's native language or it can be done 

using an interpretation service as well. 

Q. Is it your understanding that students 

need to be evaluated by a bilingual certified 

school psychologist? 

A. They have to be evaluated by a certified 

school psychologist. 

Q. Does that person need to be bilingual if 

the child does not understand English? 

A. No, you can use other forms of 
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communication to yield as long as you can 

yield accurate information. In other words, 

if there is a language that we don't have a 

certified school psychologist that speaks that 

native language, we will use an interpreter to 

in conjunction with the psychologist to 

administer the assessment. 

Q. And how many bilingual certified school 

psychologists does the District have 

currently? 

A. 

Q. 

years? 

A. 

I don't know. 

Do you know how many they had in prior 

Between 10 and 15, I believe. There 

has been retirees as of late, the last ~ouple 

of years, but we are always advertising for 

more. I don't have that number off the top 

of my head. 

Q. Do you know approximately how many were 

in the school year 2015, 2016 versus 2017, 

2018? Do you know if there has been an 

increase in or a decrease in the number of 

bilingual certified school psychologists? 

A. There has been a decrease, just by 
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not have examples of anyone not doing it. 

Q. So, then, in the fourth paragraph, it 

references parents or guardians requesting 

translation or interpretation services at any 

time throughout the IEP process. 

families notified about that? 

How are 

A. Again, the special education liaison, 

the special education teacher in the building 

are most familiar with the parents that do not 

speak English as their native language and are 

in communication with those parents, so they 

are the ones that would engage in that process 

with them. 

Q. It says throughout the IEP process. 

What does that mean? 

A. Sure, so if you have the evaluation 

meeting, and you move into an IEP, it could be 

at either time, whatever time a parent is 

requesting it, then they would intervene. 

Q. So it refers to receiving a ten-day 

notice of an IEP meeting. 

notice? 

What is a ten-day 

A. I want them to give their IEP's in 

advance of the IEP meeting, so that the 
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parents can review them and prepare, much like 

we do for the evaluations. 

Q. So is that a new procedure in the 

District? 

A. It is not required. It is new.' - It is 

in better preparation for the IEP meeting, 

both for the parents that require a review 

with a bilingual counseling assistant and just 

for our parents in general. 

Q. And when was that new process put into 

effect? 

A. I would say this school year is where I 

have brought it to the director's attention. 

Q. So it references that upon receiving a 

ten-day notice of an IEP meeting, that 

includes a draft IEP that the parent can 

request interpretation services. So do you 

know how many parents are requesting 

interpretation services this school year? 

A. How many are requesting interpretation 

services? 

Q. 

A. 

Q. 

Yes. 

No. 

Is there a way that that's being 
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paragraph? 

A. Can I go back and make a correction to 

something I said earlier? 

Q. 

A. 

Sure. 

So the invitation to the IEP meeting 

needs to be ten days in advance. The draft 

IEP being provided in advance, it is my 

e~pectation that it goes above and beyond what 

the regulations are. I just wanted to 

clarify that. Your question is what now? 

Q. I was trying to understand the process 

that you put into place here, that the parent 

would arrange to meet with a BCA before the 

IEP meeting. Why did you put that· particular 

process into place? 

A. So they have an opportunity to review 

the document and receive it to think about it 

before the IEP meeting itself. 

Q. Prior to this process, do you know if 

limited English proficient parents received 

interpretation of their IEP document before an 

IEP meeting? 

A. No, but neither did English language 

English-speaking parents. It is not a 
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required practice to have the draft in advance 

to the meeting. It is a best practice, and it 

is a practice that I expect to be in place to 

better help all parents be prepared. 

conjunction with doing that, it allows 

So in 

students parents that do not speak English 

to have the opportunity to have interpretation 

services to prepare them for that meeting. 

Q. And prior to this going into effect this 

school year, do you know what the common 

practice was with regard to parents receiving 

a copy of their IEP? 

A. Again, this is different than Iowa, 

because it was our standard practice and 

expectation, so I came to the District 

expecting that to be in place. I think it is 

a practice that they knew was best practice, 

but didn't always get done, and there has been 

a concerted effort to improve that. 

Q. So that, currently, limited English 

proficient parents would receive notice that 

they can obtain interpretation services ten 

days before an IEP meeting takes place. And 

does that include any kind of IEP meeting? 
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Yes. 

And then you talk about if a BCA or 

other bilingual staff member. What is who 

would be another bilingual staff member? 

A. 

today. 

So we have talked about this quite a bit 

So the principal, a special education 

teacher, a general education teacher, it could 

be classroom assistant, it could be any 

bilingual employee of the District in the 

building might be an agreed-upon use for doing 

that service, providing that service. 

Q. Do you think it matters whether it is a 

BCA or another staff member? 

A. I think it matters if the parent is able 

to engage in the conversation. So it is 

really up to the parent as to whether or not 

that is working effectively, or if we need to 

have a BCA or someone else step in to do the 

interpretation, but that would be in any 

situation. 

Q. Okay. So you also referenced the 

District's phone-based interpretation service, 

Pacific Interpreters here? 

A. Yes, that was the previous company, like 
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I said. That has changed hands. It is now 

LanguageLine. 

Q. So any one of those options are 

available to parents, so BCA, school staff or 

LanguageLine? 

A. 

Q. 

Yes. 

So if a parent is working and not able 

to come to the school for -- to utilize 

interpretation services, then what happens? 

A. Well, the central office is also open 

extended hours with bilingual counseling 

assistant support available to parents beyond 

the school day. 

And how late are they there? Q. 

A. Well, Ludy leaves about the time I do, 

around 6:00 or 7:00 at night, so the office is 

open all the time that she is there and has 

staff there. It is not always the place that 

the parents come to. There is barriers by 

coming to the central office area. Not 

everybody is comfortable coming through the 

checkpoint of the security guards at the 

front, that is uncomfortable, parking is 

horrendous to try to find and pay for. So 
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reviewed those documents in a long time. 

Q. Do you recall that there were forms that 

had not been translated into a language that 

they understood, such as a 504 homebound 

instruction form? Do you recall anything like 

that? 

A. The homebound instruction form, I'm not 

aware that that was translated. 

Q. Do you recall that they that A.G. 

and T.R. received evaluations that were in 

English, except for subheadings, the headings 

translated? 

A. I don't recall. I'm sorry, I don't 

recall. 

Q. Let me double-back on that in the 

interest of time. I'm going to show you 

what's being marked as Exhibit 11. 

(Whereupon the court reporter 

marked document as Hess' 11 for 

identification.) 

BY MS. McINERNEY: 

Q. Could you state for the record what that 
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A. "Short meeting translated in Chinese, 

documents translated after the fact. 

requests a draft of the IEP before the 

If Mom 

meeting, we have to provide her with a draft." 

Q. And to your knowledge, are draft IEP's 

fully translated for parents? 

A. 

Q. 

A. 

No. 

And why not? 

In this case, the parent agreed not to 

have draft IEP's translated and a NOREP to 

indicate that. The IEP process is one in 

which, initially, you are reviewing that IEP, 

and you are making changes throughout that 

process. Inevitably, you are going to make 

many changes, and we do that by utilizing the 

interpretation services through that process, 

and then, if the parent still requires and 

would like to have that translated document, 

then we send it out for them to have the final 

document translated. 

Q. So the final document would be 

translated, but not the draft document? 

A. 

Q. 

Yes. 

So with regard to IEP documents, is it 
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No. 

So for the years 2012, 2013 and 2013, 

2014, there were no documents maintained, as 

far as you know? 

A. 

Q. 

Correct. 

Do you know if there is any documents 

maintained with respect to bilingual 

evaluations or -- yes, bilingual evaluations 

conducted at the School District? 

records maintained on that? 

Are there 

A. 

Q. 

Not that I am aware of. 

Are you aware of whether parents ever 

changed their mind about whether or not they 

need translation or request for translation 

during the course of their tenure with their 

child at the Philadelphia School District from 

year to year? 

A. Yes, there are times where parents have 

had it translated previously and do not 

request to have it translated again. 

Q. Does the School District affirmatively 

offer the use of BCA's? 

A. 

Q . 

Yes . 

Does the School District promote the use 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

T. R., et al, Civil Action 

Plaintiff, NO. 15-04782-MSG 

v. 

THE SCHOOL DISTRICT OF 

PHILADELPHIA, 

Defendant. 

WEDNESDAY, DECEMBER 6, 2017 

Oral Deposition of LUDY 

SODERMAN, taken pursuant to notice, at Drinker 

Biddle, One Logan Square, 20th Floor, 

Philadelphia, Pennsylvania, beginning at 

approximately 9:30 a.m., before Jeanne 

Christian, a Professional Court Reporter and 

Notary Public. 

*** 
VERITEXT LEGAL SOLUTIONS 

MID-ATLANTIC REGION 
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APPEARANCES: 

DRINKER BIDDLE & REATH, LLP 
BY: PAUL H. SAINT-ANTOINE, ESQUIRE 

One Logan Square 

Philadelphia, Pennsylvania 19103 

Phone: (215) 988-2700 

paul.saint.antoine@dbr.com 
Representing the Plaintiff 

DILWORTH PAXSON 
BY: MARJORIE McMAHON OBOD, ESQUIRE 

1500 Market Street, Suite 3500E 

Philadelphia, Pennsylvania 19102 

Phone: (215) 575-7000 
mobod@dilworthlaw.com 
Representing the School District of 

Philadelphia 

EDUCATION LAW CENTER 

BY: MAURA I. McINERNEY, ESQUIRE 

1315 Walnut Street, Suite 400 
Philadelphia, Pennsylvania 19107 

Phone: (215) 346-6906 

Mmcinerney@elc-pa.org 

Representing the Plaintiff 
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I N D E X 

Page 3 

BY MS. McINERNEY 

BY MS. OBOD 

Page 
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Q. And why is it important for there to be 

live interpretation? 

A. When you have a live interpreter, live 

interpreters not only interpret language, they 

interpret the context of the culture as well. 

Can you explain that? Q. 

A. Yes, absolutely. 

don't do word to word. 

When we interpret, we 

It is almost like 

doing Google, and that is horrible. 

we interpret, we interpret meaning. 

So when 

Good 

interpreters don't interpret word to word. 

That is robotic. But not only do we interpret 

meaning, we also have to be aware of 

dialectical differences. 

Spanish-speaking world. 

I come from the 

In the 

Spanish-speaking world, we have a common 

language, in quote, but we don't speak the 

same language. They use the vocabulary, 

the semantics of the people from Argentina is 

not from Chile, even though they are next to 

each other, there is only the Andes dividing 

them, which is not Venezuela, and it is not 

Venezuela closer to Columbia, and it is not 

Venezuela closer to the Caribbean, which is 
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not Puerto Rico. So we have distinct use of 

vocabulary. And it is imperative that we know 

who we serve, so that we either use that 

language or we know that we need to ask for 

clarification. A good interpreter needs to 

ask for clarification. It is part of our 

role. So even though we are conduits, we 

also are -- part of our responsibility is to 

be a clarifier. And we are cultural brokers. 

And then the last piece of our triangle of 

role of the interpreter is to be an advocate, 

which, for an educational interpreter is, we 

are doing all these things. Like Cindy Roat 

would say, R-0-A-T -- Cindy Roat has developed 

the model for interpreters, but the most 

important thing is to serve as a conduit. 

When we are interpreting, we have to like I 

saw you, and I am paying attention to your 

gestures, but with my peripheral, I was 

feeling her, because she is attentive, trying 

to get every word, and some things I'm saying 

might not be familiar to the person that is 

the stenographer. Like I said conduit, and 

you sort of like shrunk your eyes a little 
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bit, right? So we have to pay attention to 

visual cues and body language and tone of the 

speaker, and we have to do sessions, a 

pre-session. When I enter an interpretation 

session, those encounters have to be -- you 

have to begin with a pre-session. And one of 

the trainings that BCAs get over and over 

again is that we have to ask we have to say 

our name, our language, and our function. 

Example, my name is Ludy Soderman. I'm going 

to serve as your Spanish interpreter today. 

My function here is to say exactly what I 

hear. If there is anything you don't want me 

to repeat, don't say it, because I have to say 

everything I hear. I don't advise, I don't 

enhance, and I don't edit. I may take notes, 

I will destroy them before I depart today, and 

please look at each other when you are 

speaking. Pretend I'm not here. That's what 

interpreters should do. 

first person. 

We also speak in the 

So it is a long, long, long 

answer to a short question that you asked, but 

I think it is important that when we have 
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when we interpret for someone, it is more than 

the words. It is a very complex -- it is a 

very complex task, very complex task, yeah. 

And we are -- drawing from our short-term 

memory is exhausting, and it is wonderful, 

because we help people talk to each other. 

Q. 

BCA? 

A. 

And what is the primary function of the 

The primary function is to be linguistic 

bridges and cultural brokers. So 

interpretation is one of the things they do. 

It is probably the big bulk of the things they 

do. 

Q. So interpretation, that's - -

A. A big bulk. 

Q. A big part of it? 

A. Yeah, um-hum. 

Q. What is the FACE office? 

A. FACE is the Office of Family And 

Community Engagement. 

Q. 

A. 

Q. 

A. 

And is it part of the Multilingual 

We are part of FACE. 

The Multilingual Center is part of FACE? 

Yes. Well, we are not a multilingual 
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that came to our website, the District 

website, telephonic interpretation and live 

interpretation. 

Q. And what is the difference between 

telephonic interpretation and live 

interpretation? 

A. So this is really -- I should have said 

in-person interpretation, because both 

telephonic telephonic is also live. So 

telephonic interpretation is a service that we 

have. We contract with an external provider. 

Now, it is called Language Line. And they 

have over 200 languages and dialects available 

to District staff. And they call, and they 

give a code, and then they indicate the name 

of the language. So it is not only languages 

of greater deficient, like Spanish, English, 

French, but also languages of lesser 

deficient, like Twi, T-W-I, or Ewe, E-W-E, or 

one of the languages having 200 languages 

is great, but people in the world speak over a 

thousand languages, so there are like actually 

5,000 languages alive in the world. 

Q. And in general, when would you use not 
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live interpretation, but in-person 

interpretation, and when you would you be 

relying on the telephonic interpretation? 

A. Telephonic interpretation, anyone in the 

school can just call, as opposed to a live 

interpreter, in-person interpreter, they 

request it, but not always, because if you 

have a Bilingual Counseling Assistant, a BCA, 

assigned to your school, that is live 

ip.terpretation. The reason why it would be 

on the website is in the event that you don't 

have someone to offer interpretation for you, 

you can reach out to us and request a live 

interpreter. 

Q. 

A. 

And who can request a live interpreter? 

Anyone in the School District, any 

employee. 

Q. And the telephonic interpretation, who 

makes the decision about whether to ask for 

live interpretation or use telephonic 

interpretation? Who makes those decisions? 

A. I think it is people in their own 

accord. Any one in the school wants to 

communicate with a Limited-English Proficient 
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person or an LE, they can call that number. 

Q. Is this tracked in any way who -- what 

people are using telephonic interpretation 

for? 

A. I don't know if that if they have the 

capability to track it. 

Q. 

A. 

don't. 

And what about - -

In fact, you know what, I know they 

I know we can -- we can get reports on 

the schools that make the requests that use 

the service, but they don't have the 

capability of making a discrete report on why, 

because when I have used it, they don't ask me 

the purpose of my call. 

Q. And what about with regard to the 

in-person interpretation? 

A. I have a form, I have developed a form, 

because I think it is important to know the 

type of encounter, the type of meeting, so 

that I can send the person who will be the 

most appropriate to provide interpretation. 

Ideally, that's what happens to provide 

match the person's skills with the 

interpretation session. 
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and the rendering is in the target language. 

So it is important to match skills and the 

type of a session. 

Q. What about with regard to IEP meetings? 

What would be the training that interpreters 

would have? 

A. So an IEP meeting -- an IEP meeting is 

one name for many meetings, because it is 

individualized, and so even if we have, and we 

have, had training on how to provide services 

in the sessions of IEP's, Joan Egglestone has 

been one of the people to come and talk to the 

BCAs, and I, along with the medical 

interpreter, have done many trainings for BCAs 

on doing interpretation of IEP's, but we have 

the type of training that they get, we have 

developed a glossary of special education 

terms that is translated in the eight 

languages of greater deficient for the 

District, so the BCAs have access to that. 

Q. 

A. 

Have access to the glossary? 

Yes, including the English one, so even 

if it hasn't been translated, they have access 

to it in English, so they know that, for 
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So people talk 

about autism, but do you know what autism 

means, so that you can explain it to a parent, 

if a parent were to learn that their child has 

autism? So if you speak Portuguese, it will 

help you, because our staff has to be 

completely bilingual, so it would help you to 

at least know the terminology or the meaning 

in English, so that you can do your utterance 

in your target language. 

Q. Because just like you said, that there 

are some people on your staff who have 

specific skills, medical skills, so that would 

be appropriate for them to maybe be involved 

with behavioral health? 

A. 

Q. 

Absolutely, but not all of them. 

What are the skills that, perhaps, 

someone who does a psychological evaluation, 

do you have people on your staff that have 

specific skills related to special education? 

A. Specific to special education, not the 

that I know of. 

Q. So what is the training that is needed 

to be a BCA? What is the educational 

Veritext Legal Solutions 
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830 

Case 2:15-cv-04782-MSG   Document 113-10   Filed 11/04/19   Page 14 of 48



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

LUDY SODERMAN 

Page 51 

ethnic groups. And that's very important, 

because that is an issue of equity. 

Q. Can you describe what a typical day in 

the life of a BCA is? How many different 

schools do they go to? I know they have 

different roles, and they are assigned in 

different ways, but if you could explain a 

little bit what that is like? 

A. So there is not a typical day for a BCA, 

because every school has its own needs, the 

parents of that school and the children and 

the staff will have different needs, but 

typically, the BCA will be providing 

interpretation, they will do short 

translations, if requested, by request, they 

will make phone calls to parents or calls for 

the nurse or anyone else in the staff. 

collaborate with the ESOL, E-S-0-L, 

coordinator, check on the students. Each 

school, because the principal is the one, 

They 

really, the boss of the BCA. I have an idea 

of what BCA should do, but schools will also 

determine how they are going to be used. 

Q. How many BCAs are assigned solely to one 
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Q. Has the number of refugees increased in 

the School District of Philadelphia over the 

last five years? 

A. Yes. 

Q. Do you know by how much? 

A. 

Q. 

A. 

Q. 

No. We don't track that. 

You don't track the number of refugees? 

No. 

Do you track the number of immigrant 

families? 

A. We know we track the document language. 

We cannot ask people their immigration status. 

It is illegal. We know, if they tell us, but 

we cannot solicit that information. It is in 

relationships that we learn these things, and 

then we can help them, guide them, encourage 

them to get resources. 

Q. Do you currently have a sufficient 

number of BCAs to attend all the meetings that 

are requested of your office for 

Limited-English Proficient parents of any 

kind? 

A. I don't kn,ow. We help -- we support 

our requests as best as we can. If we don't 
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have BCAs, the translators will go, I will go, 

Cong will go, yeah. 

Q. Have particular schools ever requested 

additional BCA support? 

A. 

Q. 

A. 

Q. 

A. 

For asking for more days? 

Yes, asking for more days? 

Yes. 

And how often has that happened? 

It doesn't happen very often. It 

doesn't happen very often. 

Q. So did -- in terms of the exact 

increase, how was that number determined of 

how many BCAs would be added? 

A. It was -- I guess it -- I wasn't part of 

that decision-making. 

Q. 

that? 

A. 

Q. 

A. 

Did they ask for input from you about 

Yes. 

What did you say? 

They didn't ask me how many. They said 

we have been -- I honestly don't know if it 

was the source, where it came from, but I know 

that -- my supervisor said that we were going 

to get more BCA positions. 
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there wouldn't be a BCA available? 

A. 

Q. 

A. 

For a meeting? 

Right. 

No. We are there, if they request us. 

The translators, Cong and I will interpret if 

we get any interpretation requests. 

Q. And you would cover Spanish? 

A. Cong would cover Chinese Mandarin, 

Daniela and Nicole, they do Spanish, and then 

Thavro, T-H-A-V-R-0, would do Khmer. 

Q. Are there languages for which you have 

no BCAs at all? 

A. Yes. 

Q. And what happens in those situations 

with regard to the need for interpretation 

services? 

A. 

Q. 

They use telephonic interpretation. 

Do interpreters on the Language Line 

what type of background do they have? 

A. I don't know. I don't know what 

background they all have, but I know that a 

good amount of them have a background as 

medical interpreters. 

Q. Would any of them have a background in 
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special education? 

A. I don't know. 

Q. And what oversight do you provide of 

BCAs? I know you said you don't monitor them, 

but do you get complaints about BCAs? 

they come to you or --

Would 

A. The BCAs can complain. They come to me 

and complain, they ask for help. If they 

don't know how to for the new ones, I will 

match them with a mentor. If they have 

questions about how to get a resource for a 

family, connect them with community 

organizations, doctors and psychologists 

outside of the District, maybe they have 

different needs. 

Q. What I was asking was, do people come to 

you complaining about BCAs? 

A. Oh, pardon me. Yes, I have had someone 

complain about BCAs, yes. 

Q. And what school do you recall what 

school that that related to or what schools? 

A. When? 

Q. It has been a long time that you have 

been in this position. 
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as to who will go to what meeting when BCAs 

come to you and say, I was told by this 

principal to go to this meeting, I was told by 

that principal to go over here? 

A. That doesn't happen all the time, so, 

like, if the principal from this school wants 

me to go, and the principal said, you can go, 

blah, blah, blah, some of them say no, because 

· the principals, they have had that agreement, 

I think, as a matter of courtesy, I want to 

know. So I'm not going to say, don't go, I 

can't do that, but I want to know when it 

happens. 

Q. 

A. 

But you can't say don't go? 

No, I don't think so. Ultimately, the 

principal is their boss of that day, so I 

cannot -- yeah. 

Q. 

A. 

Q. 

A. 

So that is their boss? 

Right. 

Not you, okay. 

But if it is something unethical, I will 

definitely say something, I will make it stop, 

yes. It hasn't happened yet. 

Q. Are there times when you deny request 
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A. Yes, but I have them only for 20 hours a 

week. 

Q. 

A. 

You only have them for 20 hours a week? 

Yes. 

Q. So do you have any policies, written 

policies or standards, regarding making 

decisions as to who will be assigned to a 

particular interpretation request? 

A. No. 

Q. Are there any criterion that you have 

identified, other than the skill set of the 

individual who you are sending? 

A. No. Oh, yeah. Why am I saying no? I 

also consider, I mean, I have BCAs who do not 

have cars, so if it is something that anyone 

can do, I will consider that. 

Q. Now, do you ever receive any requests 

for translation that come to you to translate 

documents? 

A. Well, if they send something, I refer it 

to Cong Wang, who is in charge of translation. 

Q. Does Mr. Wang make decisions with regard 

to whether to approve or deny a request for 

translation? Does he make those decisions? 
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people with Ph.D.'s in English don't know 

every single terminology, every single word, 

every single nuance of language. 

Q. Are there any documents that you know of 

that are always translated for Limited-English 

Proficient parents? 

A. The Code of Student Conduct is 

translated. There are some notices. There 

are many documents that are translated for 

non-English-speaking parents, many documents. 

Q. In the special education context, do you 

know what documents are always translated for 

Limited-English Proficient parents? 

A. 

Q. 

A. 

Translated by whom? By us? 

By someone in the District. 

I don't know which ones are always 

translated. 

Q. In your view, what information do 

parents need, if you are Limited-English 

Proficient, in order to participate in the 

special education process? What information 

do you think that parents need? 

A. 

is. 

They need to know what special education 

They need to know what their rights are. 
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They need to know how they can best help their 

children at home, so that whatever deficit or 

room for improvement, they can support at 

home. So it is not just leaving what happens 

to the teachers. It is what we can do at home 

with our own kids if they have learning 

differences. 

Q. Do you think they need to understand an 

evaluation of their child that was conducted 

to determine whether they were they had a 

disability or not? 

understand that? 

Did they need to 

A. Absolutely. 

Q. What about the services being offered by 

the District, the special education services 

being offered? 

understand that? 

A. Yes. 

Do you think they need to 

Q. What about whether or not the child is 

making progress? Do you think that's 

information they need? 

A. Yes. 

Q. What about the school placement of the 

child, the proposed classroom placement of the 
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child? Is that information you think they 

need? 

A. Yes. 

Q. What about the behavior of the child, if 

that's a problem, if the School District 

identifies their behavior as interfering with 

learning? Is that something you think that 

Limited-English Proficient parents need to 

know about? 

A. 

Q. 

Yes. 

And with regard to progress, what would 

that include, the progress of the child? 

A. Well, I assume what the progress means 

is, how are they how the programs or the 

services offered to the child are meeting the 

child's needs and how these needs are not 

impeding the child's academic performance and 

achievement. 

Q. Do you think they need to understand 

progress monitoring reports? 

A. 

Q. 

A. 

Q. 

Yes. 

What about their report cards? 

Yes. 

And what about a behavior plan for the 

Veritext Legal Solutions 
215-241-1000 - 610-434-8588 - 302-571-0510-202-803-8830 

Case 2:15-cv-04782-MSG   Document 113-10   Filed 11/04/19   Page 24 of 48



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

child? 

A. 

Q. 

LUDY SODERMAN 

Page 91 

Absolutely. 

And in the school discipline context, if 

they are proposing to expel the child, do you 

think they need to understand that 

information? 

A. Absolutely. 

Q. What about a manifestation determination 

review? Do you know what that is? 

A. No. 

know what 

I have heard the word, but I don't 

what is it? 

MS. OBOD: Ludy, just answer 

the questions. Yes or no is perfect. 

BY MS. McINERNEY: 

Q. So I'm going to show you another 

document, and I don't know if you have seen 

this before. 

(Whereupon the court reporter 

marked document as Exhibit 4 for 

identification.) 

BY MS. McINERNEY: 

Q. Have you ever seen this before? I will 
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IEP meetings in a month? 

A. 

Q. 

A. 

Not many. 

In a year? 

I know that last month, I attended one. 

In this academic year, I have attended ·maybe 

just one. Yeah, just one this year. 

Q. In your experience, if a teacher 

identifies a child who may have disabilities, 

and the parent is Limited-English Proficient, 

how does the parent learn or is notified about 

a concern that a teacher has? 

A. I know that BCAs are part of this 

BCAs are used to communicate with the parent, 

or they will use telephonic. 

Q. What is your understanding of when 

interpreters are needed in the IEP process? 

A. Interpreters are needed when the parent 
,_ 

is Limited-English Proficient, so we will send 

if they request, we will send someone, and 

they will interpret for all the parties in the 

meeting, all the members of the meeting, and 

they will do site translation of any document 

that they are given to site-translate. 

Q. And who would be giving them documents 
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to do a site translation? 

A. 

Q. 

Anyone in the meeting. 

And would they have those documents ten 

days before the meeting or would they receive 

the documents at the IEP meeting? 

A. It varies. Some people send it in 

advance. I like to have BCAs look at it in 

advance. That's not always possible, so I 

send the BCAs at least a half an hour in 

advance, so they can eyeball the document, 

whatever document they are going to see. 

Q. Can you explain how long it would take 

them to site-translate an IEP document? 

A. To site-translate an IEP document? 

Well, how much do they want to it depends 

what they want you to site-translate. If 

someone wants to site-translate and interpret 

are very different things. 

Q. Maybe you can explain. 

A. So if you give me a document, and you 

want me to just read the goals, I mean, that's 

simple. If you want me to site-translate the 

whole document, that is completely 

inefficient, I think, because it would take 
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forever. You look at the document you are 

really doing transl~tion on the spot, so that 

translation goodness, it is I wouldn't 

recommend anyone to do a whole IEP with site 

translation. 

long time. 

It would take a long time, a 

Q. In general, how long are IEP's? Do you 

know how many pages, based on your experience? 

A. 

Q. 

It varies. 

So when a BCA or you provides site 

translation, what are you looking at? 

A. You are supposed to read it, you are . 

supposed to mark it. The syntax from English 

into Spanish, we have very different syntaxes, 

so you want your utterance to flow as 

naturally as possible, you want to have enough 

time to look for the meaning of the words or 

ask for clarification of terminology that you 

don't know. Those are the things you want to 

do before you do your utterances. It is not 

going to be perfect. 

don't have the benefit 

It is never perfect. 

regardless of how 

much training you have as an interpreter, we 

don't have the luxury of time. Translators 
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Q. The information and data that you 

maintain with regard to requests for 

interpretation would be solely the requests 

that come to your office? 

A. Yes. 

Q. Would it reflect requests that might be 

made of a BCA when he is in the building and 

in his day-to-day sort of practice? 

A. Not in my interpretation request, no. 

In the past, I asked BCAs to let me know how 

many different meetings they held. 

unmanageable to do it by myself. 

But it is 

Q. So you are tracking a request that 

specifically comes to your office? 

A. 

Q. 

A. 

Q. 

Yes . 

And only those requests? 

Yes. 

Are there any specific policies or 

standards or protocols in place with regard to 

how BCAs provide interpretation services in 

the special education context? 

A. 

Q. 

No. 

Is there any way that you are tracking 

whether or not a BCA showed up at an IEP 
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meeting that they were supposed to attend? 

A. I expect them to just attend, and if 

they don't attend, I will hear from someone 

that the BCA didn't attend, and I will figure 

out why, I will call the BCA, did they have 

car trouble, did they get sick? 

Q. And when that happens, what would occur 

in the IEP meeting? 

A. They use telephonic, but they would call 

us, too, if the BCA hasn't shown up, they will 

call us, and we will figure it out or one of 

us will just jump in the car or Uber and go 

and help. 

Q. Do family members ever serve as 

interpreters at IEP meetings? 

A. I hope not. I don't know. 

Q. Do the BCAs play any role in evaluating 

children who are suspected to have 

disabilities? 

A. No. 

Q. Do they play any role in the evaluation 

process? 

A. 

Q. 

No. 

So BCAs do not provide interpretation 
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services when an evaluation is conducted of a 

child that does not speak English? 

A. The role is exclusively to interpret. 

We are not evaluating . 

Q. But they are present and participating 

as interpreters? 

A. As interpreters. 

Q. And what do they do? 

A. They exclusively say what is being said, 

and they provide psychologists, if they are 

doing a psychological evaluation, with the 

cultural context. There are some things that 

will help the person who is doing the 

assessment get a better profile of the 

student·. If you have a student who has been 

in a refugee camp, there are some questions 

that might not be -- might be perceived as 

wrong when it actually is reflective of the 

experience of the kid. If you have a kid in 

a refugee camp, where there is no electricity, 

where you put the milk, and the tester expects 

refrigerator, and the kid says put it on top 

of the table, BCAs know something about 

experiences of our families that some people 
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need to get in order to do the best assessment 

for the child. But the role of the BCA is 

exclusively to interpret. 

anybody. 

We don't test 

Q. Do you know how many bilingual 

evaluations are conducted of Limited-English 

Proficient students in the District? 

No. A. 

Q. Do you have any involvement in that 

process? 

A. Unless they ask me for a BCA for a 

language for which they don't have someone. 

Otherwise, no, I don't know how many. 

know numbers. 

I don't 

Q. Do you know how many BCAs participated 

as interpreters in special education 

evaluations last year? 

A. Not from the top of my head. 

need to go look at the books. 

Do you maintain that data? 

I would 

Q. 

A. That's part of the interpretation 

request form. 

Q. So it will specifically identify whether 

they were conducting an evaluation -- whether 

Veritext Legal Solutions 
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830 

Case 2:15-cv-04782-MSG   Document 113-10   Filed 11/04/19   Page 32 of 48



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

LUDY SODERMAN 

Page 124 

with this, so I wasn't able to figure it out, 

either, but it refers to documents that need 

to be translated prior to -- into the parents' 

native language prior to them signing. So 

these are documents that they are signing. 

In response to this, would you 

have those documents translated or would you 

do a site translation? 

A. I would refer her to Cong Wang for the 

translation. I can do the interpretation 

piece, but I don't deal with the translations. 

Q. 

A. 

Q. 

know? 

A. 

Do BCAs ever translate documents? 

One-pagers. 

And under what circumstances? Do you 

Fliers, so nothing I don't want them 

to translate things that it would take longer 

time. They don't have the time in schools, 

and they don't have -- you need a · quiet space 

to do that. 

Q. So would they be translating a Notice of 

Recommended Educational Placement if it were 

one page or 

A. I would hope not. I don't know. I 
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BY MS. McINERNEY: 

Q. And then what does it go on to say? 

Just summarize the rest. 

A. 

Q. 

Okay. 

So did you alert her to the fact that 

she could use specific interpreters as an 

option? 

A. Yes. I also alerted her to -- and I 

would remind the BCA to train new staff on how 

to use specific interpreters, to do quick 

review with teachers, but I also tell her to 

let me know in advance, if she needed an 

interpreter, I would send interpreters to her. 

Q. And you also mentioned a secretary and 

school psychologist? 

A. 

Q. 

A. 

That there were Spanish speakers there. 

What did you mean by referencing them? 

I said, "I know that your secretary and 

school psychologists are Spanish speakers, but 

we will do our best to help you by sending 

trained staff and not someone who is not 

trained or might not be aware of the code of 

ethics for educational interpreters. 11 So I 

wanted her to know that it is better we have 
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one of us do it, but these people, they know 

their craft. No one knows about psychology 

better than a school psychologist, and she 

speaks Spanish . 

Q. Are there schools that do that, that 

would use a secretary or school psychologist 

to speak a language that they need in the 

school to participate in an IEP meeting? 

A. 

Q. 

Possibly. I don't know for certain. 

And then, if you go to PSD 003923, in 

that same set of documents? 

A. 

Q. 

Uh-huh. 

So this is, again, an e-mail. 

directed to you? 

Yes. 

And what is it about? 

Is this 

A. 

Q. 

A. It is my Portuguese BCA, saying that her 

the principal at Rhawnhurst, Mrs. Toomer, 

T-0-0-M-E-R, is asking her to have the family 

at her school, the student needs to be 

evaluated and doesn't speak English at all. 

So she wants me to arrange for that. 

gives me the date, which is Tuesday. 

And she 

She says 

next Tuesday, and the e-mail was on Thursday, 
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is a few more pages? I can't tell. 

A. 

Q. 

That's it. For this, yes. 

I'm going to show you another document, 

which is 13. 

(Whereupon the court reporter 

marked document as Exhibit 13 for 

identification.) 

BY MS. McINERNEY: 

Q. Can you just look at the first page 

there? 

A. 

Q. 

A. 

Q. 

A. 

Um-hum. 

Do you remember this document? 

Yes, I do. 

And what is the date on the document? 

It is February 4, 2016, but it started 

on January 28th, maybe. Yes, January 28th. 

Q. 

A. 

Q. 

And what does the request relate to? 

For someone who speaks Dutch. 

And for what purpose was interpretation 

sought? 

A. 

Q. 

Okay, so an evaluation. 

An evaluation for a child? 

Veritext Legal Solutions 
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830 

Case 2:15-cv-04782-MSG   Document 113-10   Filed 11/04/19   Page 36 of 48



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

LUDY SODERMAN 

Yes. 

For what purpose? 

I don't know the purpose. 

Page 144 

Okay, I see 

the psychologist, who has been asked to 

evaluate a student, whose primary language is 

Dutch. 

Q. 

case? 

A. 

Dutch. 

And do you recall what happened in this 

They asked me for Dutch. We don't have 

So what I offered was to ask my 

neighbor, who doesn't work for the School 

District, but who is Dutch, and he is a 

professional. He is Dutch, and he is a big 

financial guy in New York. So, no, I was 

trying to do the best to help. 

Q. 

A. 

Q. 

And then on Page PSD 10244? 

Uh-huh. Still the same document? 

Yes. And on the bottom of that page, 

can you look at that particular e-mail, dated 

January 28, 2016? 

A. 

Q. 

Okay. 

And it says, "In such cases, we 

generally have a BCA who is fluent in the 

language accompany the psychologist and serve 
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as a translator"? 

A. 

Q. 

Yes. She meant to say interpreter. 

Is that what -- were they looking for an 

interpreter to participate in an evaluation of 

a child who may need special education 

services? 

A. 

Q. 

Yes. 

And then, if you could turn to PSD 

010245? 

A. 

Q. 

Uh-huh. 

There is a sentence in that e-mail 

string at the top, the last sentence? 

A. 

Q. 

A. 

Yeah. 

And what does that say? 

"As far as assigned PTE's are concerned, 

there is actually four students that are ahead 

of Steven on the PTE list. Thanks, Jen." 

Q. Are you familiar with the District 

having lists of children who need to be 

evaluated? 

A. 

Q. 

A. 

Q. 

No. 

You are not? 

Un-huh. 

All right, that's it on that document. 
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No, but the BCA assignments change every 

I mean, every year, and this was 

February 8, 2017. 

Q. And in terms of the BCA assignments, are 

they provided to the school building level 

people? 

By request. 

Just by request? 

Um-hum. 

A. 

Q. 

A. 

Q. So are they routinely provided to the 

directors? She seemed to be asking for it as 

if she had not gotten it? 

A. 

them. 

No, it was not routinely provided to 

Q. That's it on that document. 

is going to be marked as Plaintiff's 

Exhibit 17. 

And this 

(Whereupon the court reporter 

marked document as Exhibit 17 for 

identification.) 

BY MS. MCINERNEY: 

Q. And can you tell us what this e-mail 
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Q. So when you are at IEP meetings, you 

haven't noticed the use of the templates for 

IEP documents? 

A. From PaTTAN? I don't know if they are 

coming from PaTTAN, no. 

Q. At any of the IEP meetings that you have 

attended and been involved with, have 

Limited-English Proficient parents had a copy 

of an IEP where the headings are translated 

into their native language? 

A. 

Q. 

Yes. 

And is that the only portion of the 

document that's translated into the native 

language? 

A. 

Q. 

Yes. 

So there is no individual information 

that's in the IEP? 

A. No. 

Q. And do you think that's sufficient for a 

parent to understand and participate through a 

document where only the headings are in their 

native language? 

A. 

Q. 

I don't think it is sufficient. 

And why not? 
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Because it is a template. 

So does it give them information about 

their child's disability? 

A. 

Q. 

No. 

Does it give them any information about 

the services being offered by the District? 

A. 

Q. 

No. 

Then this document refers, it says, if a 

verbal interpretation site translation of a 

written document in any language is· 

appropriate, it says, complete the form below, 

and it mentions you expressly? 

A. Um-hum. 

Q. Who determines whether a site 

translation is appropriate? 

A. 

Q. 

A. 

I didn't write this. 

Okay. 

But this is not this is written to 

District staff, not 

Q. Okay, let me just move on. 

(Whereupon the court reporter 

marked document as Exhibit 20 for 

identification.) 
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is a school where there is -- it is located in 

the Kensington area. I think it is 

Kensington, if I recall, yeah. 

Q. It says, "We do not have a staff member 

who is assigned to translate." 

that mean? 

What does 

A. I don't know what she means by that, 

because she had a BCA there two days a week. 

Q. Was she asking for something to be 

translated, rather than a site translation? 

MS. OBOD: Asked and 

answered. Just listen to the question. 

Don't try to guess. Just answer the question. 

THE WITNESS: She is asking to 

translate. I don't assign translators. 

BY MS. McINERNEY: 

Q. Right, so if you look at the e-mail 

below that, who is the e-mail from? 

A. 

Q. 

From Nancy Velez. 

And she is the Bilingual Special 

Projects Assistant? 

A. That's right, yes. 

Q. And she is in the Office of Specialized 

Services? 
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Yes. 

And what does her e-mail say? 

A. 

Q. 

A. "Before we outsource the translation, we 

need to be sure we have used our local 

resources first. Is there a BCA in your 

building? If not, you can submit a request to 

have one assist. Are there Spanish-speaking 

staff in your building who can assist?" And 

then she addresses me, and she says, 11 Is there 

a BCA assigned to Stearne? Thanks." 

Q. Have you seen this particular e-mail 

before? 

A. Yes. 

Q. And is this generally the procedure that 

is followed in the Office of Specialized 

Services with regard to determining whether a 

translation will be provided? 

A. I don't know the procedure for 

translation. 

Q. Okay. So it appears that when she 

refers to local resources, does that mean 

school building resources? 

A. 

Q. 

Yes. 

So if there isn't a BCA in a building --
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and how many buildings are they in, by the 

way, BCAs? How many buildings do they cover? 

A. 

Q. 

A. 

How many schools? 

Yes. 

I actually know from the top of my head. 

Definitely, over 78 buildings. The average 

number of schools per BCA is about three 

schools. So, I mean, it is definitely well 

over a hundred schools. 

Q. So they are covering over a hundred 

schools. And how many schools are in the 

School District of Philadelphia? 

A. 

Q. 

200 and -- I think it is 216. 

So if there isn't a BCA in the building 

when you need that, then you would look for 

staff in the school who would speak -- who 

would be able to interpret? 

A. They would send me the request for 

interpretation, and I will send someone. 

Q. So do you agree with what Nancy Velez 

has recommended here? 

A. To find out if there is a BCA first, 

absolutely. 

Q. And what about the second part? 
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MS. OBOD: 

until I get back. 

Don't answer it 

THE WITNESS: Okay. On 2 2, it 

would take me about two and a half hours to 

read the document, to site-translate it. 

BY MS. McINERNEY: 

Q. And that would be 

A. Without breaks. 

Q. With covering every page? 

A. Not including the ones in the back that 

have been the headings are in Spanish, but 

everything else is in English, because it is 

repetitive of what I would have done already. 

Q. Okay, thank you. 

(Whereupon the court reporter 

marked document as Exhibit 25 for 

identification.) 

BY MS. McINERNEY: 

Q. 

A. 

Q. 

A. 

Do you know what this document is? 

It is an invoice. 

And what is it an invoice from? 

From Pacific Interpreters. 
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And what is that? 

The language telephonic interpretation 

service. 

Q. So is that the service that schools 

would use in order to obtain interpretation 

services over the phone? 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Do these bills come to you? 

No. 

Where do they go? 

They should go to the director of 

translation. They should go to Cong Wang. 

Q. 

A. 

This says Karen Dunkley? 

Karen Dunkley was the former deputy 

chief of our office. 

Q. 

A. 

Q. 

Of your office, okay. 

Of the Family and Community Engagement. 

So have you ever looked at such a 

document? 

A. No. 

Q. Do you know what information this would 

capture? 

A. No, I have never looked at this 

document, never seen it before. 
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So if you go to Page PSD 009236? 

Uh-huh. 

It appears that it identifies the call 

date, the time, the language, and then it has 

something, connect time, and it has it in 

seconds and minutes, and it provides an 

interpreter's number? 

Yes. A. 

Q. And it also identifies department or 

offices. 

MS. OBOD: There is no 

question pending. You have to wait until she 

asks you a question. 

THE WITNESS: Thank you. 

BY MS. McINERNEY: 

Q. Do you see that? 

A. I do. 

Q. Have you ever received any information 

about how Language Line, how the Pacific 

Interpreters -- how it is used? Do you look 

at any of this information in assessing 

whether Limited-English Proficient parents are 

utilizing Language Line in any way? 

A. No. 
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site translation for the Documents 22, 23, 24, 

it would take me an hour 45 minutes, two and a 

half hours for the others, so I would have to 

be dedicated to your school, depending on how 

many IEP's you would have, and that's the only 

thing I would do. I would not probably be 

able to do anything else, depending on how 

many IEP's you would have in that day. 

Q. Have you ever done a survey regarding 

whether parents want translated versions of 

special education documents? Do you know if 

there has ever been any kind of study 

conducted by the District on that issue? 

A. 

that. 

Q. 

I don't know, but I have never done 

Has there ever been any kind of 

evaluation of whether Limited-English 

Proficient parents of students with 

disabilities are receiving the interpretation 

and translation se_rvices that they need to 

participate in the special education process? 

A. 

Q. 

Not in the past, not that I know of. 

Last document, Exhibit 27. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

T.R., et al., 

Plaintiffs, 

- vs -

THE SCHOOL DISTRICT OF 

PHILADELPHIA, 

Defendant. 

- - - - - - - - - - - - ) 

No. 15-04782-MSG 

Oral deposition of MARIE CAPITOLO, 

held at the Law Offices of DRINKER, BIDDLE & 

REATH, LLP, One Logan Square, Suite 2000, 

Philadelphia, Pennsylvania, on February 21, 

2018, commencing at approximat~ly 9:29 a.m., 

before Susan Endt, Court Reporter and Notary 

Public. 
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1801 Market Street 
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Philadelphia, PA 19103 
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BY: PAUL H. SAINT-ANTOINE, ESQUIRE 

One Logan Square, Suite 2000 

Philadelphia, Pennsylvania 

215-988-2990 

19103 

paulhsaint-antoine@dbr.com 

Representing the Plaintiffs 

DILWORTH PAXSON, LLP 

BY: MARJORIE McMAHON OBOD, ESQUIRE 

1500 Market Street, Suite 3500 

Philadelphia, Pennsylvania 

215-575-2000 

mobod@dilworthlaw.com 

19102 

Representing the Defendant 
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DEPOSITION SUPPORT INDEX 

DIRECTIONS NOT TO ANSWER: 

PAGES: None 

REQUEST FOR DOCUMENTS OR INFORMATION: 

PAGES: None 

STIPULATIONS AND/OR STATEMENTS: 

PAGES: 6 

MARKED QUESTIONS: 

PAGES: None 
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4 MARIE CAPITOLO 
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7 Examination by Mr. Saint-Antoine 6 I 231 

8 Examination by Ms. Obod 227 
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10 

11 EXHIBITS 

12 MARKED DESCRIPTION PAGE 

13 Capitolo-1 PSD013128-PSD013130 54 

14 Capitolo-2 PSD020967 78 
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19 Capitolo-7 PSD014804 131 
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23 Capitolo-11 PSD025552-PSD025554 178 

24 Capitolo-12 PSD003048 190 
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PROCEEDINGS 

(By agreement of counsel, 

all objections, except as to the form 

of the question, have been reserved 

until the time of trial.) 

MARIE CAPITOLO, having been 

first duly sworn, was examined and 

testified as follows: 

EXAMINATION 

BY MR. SAINT-ANTOINE: 

Q. 

A. 

Q. 

Good morning, Ms. Capitolo. 

Good morning. 

As I mentioned off the record, my 

name is Paul Saint-Antoine from the Law Firm of 

Drinker, Biddle & Reath and I represent the 

plaintiffs in this litigation. 

A. 

Q. 

Okay. 

If we could begin, Ms. Capitolo, by 

having you state your full name and your home 

Veritext Legal Solutions 
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qualifications are to be a BCA within the 

Philadelphia School District? 

A. 

Q. 

I do not. 

You referenced in earlier testimony, 

Ms. Capitolo, the parents' meaningful 

participation; do you recall that? 

A. 

Q. 

Yes. 

Where does that requirement, to your 

knowledge, come from? 

A. 

Q. 

A. 

Q. 

That's part of IDEA. 

Which is a federal law? 

Correct. 

How did you become aware of the 

requirements of the IDEA? Was it through your 

education or through your employment or -- or 

both? 

A. 

Q. 

Both. 

What is your own understanding of 

what meaningful parental participation entails? 

A. So my understanding is that the 

parent is aware that the child has a meeting 

coming up, that they are able to comment on 

their availability to participate in that 

meeting. And when they come to the meeting, 

Veritext Legal Solutions 
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they are able to ask any questions, make ·any 

comments, give their parental input to the 

team, provide possible revisions to the 

document, provide information on their child's 

current level of functioning, know that they 

have the right to consent or not consent to 

permissions to evaluate, to recommend 

educational placements. 

I'm always very concerned that they 

understand all of the acronyms that we use, 

they have a good understanding of what least 

restrictive environment means, they should be 

able to participate like any other IEP team 

member. 

Q. Do you have an understanding, 

Ms. Capitola, whether the law provides for 

parents receipt of an 

the meeting? 

IEP plan in advance of 

A. So it's my understanding that the law 

does not suggest we need to present the parents 

with the IEP in advance of the meeting. Often 

times, an IEP is created at that first meeting. 

So some school districts don't 

provide parents with a draft of the whole IEP. 
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can read it or not though. As a matter of 

fact, we make the assumption the opposite way. 

We assume they can't read it and understand it. 

Q. Nevertheless, you give the document 

in writing to the English-speaking parents? 

A. We do. 

Q. But you ~re saying that the district's 

policy for non-English speaking, before giving 

them a document that they can read, there needs 

to be this dialogue about whether or not the 

district feels that it's helpful to their 

meaningful participation? 

MS. OBOD: Objection to 

form. 

You can answer. 

A. Yes, we do. We do require that 

there's a dialogue and that's because our 

documents in English don't need to be 

translated, but the ones in the other languages 

do. There is a cost factor to it and it is a 

resource that we use and pay for it. 

So there's got to be some degree of 

managing the resource. I'm sure there is some 

degree to that. I couidn't even calcu l ate the 
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number if we just automatically translated 

every single document in this city for its 

12,000 special ed students that are here and 

the number of them that are non-English 

primary. So we make every effort to make sure 

that the parents that need it for meaningful 

participation get it. 

BY MR. SAINT-ANTOINE: 

Q. Do you know what the cost would be to 

the school district if every IEP for a special 

ed student whose parent was limited English 

proficient was translated? 

A. No. I couldn't -- I don't think I 

could calculate that number. 

I think that number would be very 

high. I know that it is one of the -- a 

priority mission of our office to improve upon 

that and many improvements have been made to 

that process because, unfortunately, 

translation costs money. There is nothing that 

we can do about it, but we have made 

significant improvements to our system, to our 

website, to our EasyIEP system that translates 

a bulk of the document into other languages 
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already automatically, so that parents have at 

least the template that they are going to see 

every single year. 

So it's the standard language that 

they are going to be presented with every year 

they go to an IEP meeting. That template is 

already in their native language. So, then, we 

interpret what's just written in by the team 

and it's cut down a lot on parents -- it's 

provided for parents to meaningfully 

participate because they get that knowledge 

upfront and we hold -- we hold initial IEP 

meetings very differently than we hold the 

subsequent ones because we have to forefront 

all of the teaching of what is an IEP, why does 

your child have one, what is the law, what are 

your rights. 

We do a whole bunch of that for 

English and non-English-speaking parents at the 

beginning so they become familiar with the 

document. The more familiar they are with the 

document, the better they participate. 

Q. But if I understand correctly, you 

don't have a dollar number in mind in terms of 

Veritext Legal Solutions 
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what the expenditure would be by the school 

district if it translated every IEP for a 

student whose parent is limited-English 

proficient? 

A. 

that 

No, but I have seen some e-mails 

and invoices that showed the cost of 

what an IEP and an ER cost to be translated and 

they are in the number bracket of 4 to $5,000 

per document. I know how many special ed 

students are in the district and how many 

documents they get a year and multiply that by 

the number of years. 

If I had a calculator, I could figure 

it out, what that number is, but I would 

suspect that number is extremely high. 

Q. 

A. 

Q. 

More than a million dollars a year? 

I would think so, yes. 

Can you give a rough approximation 

beyond that? 

A. I mean, I would think in one year for 

one special ed child, depending on the type of 

child, if it's a child with autism that has a 

lengthy evaluation report with a lot of 

assessments and a lengthy IEP, they could be 
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between 25 and 30,000 in translation of just 

that one year's documents. Multiple that by 

every year the kid is in special education, 

which could be 18 years. 

Q. Right now, I'm asking you -- and you 

can tell me if you -- if you don't have a rough 

number 

A. I don't know the number. 

Q. -- I'm just asking about IEPs and 

systemwide, do you have an approximate number 

of expenditures --

A. 

Q. 

I don't . 

-- by the school district to 

translate every IEP for a special ed student 

whose parent is limited English proficient? 

A. I don't. 

And that number -- I don't have that 

number for you. That number is not even a 

worthwhile number because it's -- why just an 

IEP? Why just calculate what an IEP costs? 

It's not just IEP. 

invitation. It's the NOREP. 

It's the 

It ' s the 

permission to evaluate. It's the evaluation 

report, it's the FBA, it's the positive 
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behavior support plan. Four times a year, we 

send home progress reports. 

progress report. 

It is every 

So once it is deemed that a parent 

cannot, under any circumstance, participate in 

a meeting without a translated document. 

that goes into effect forever, right? 

Then, 

I mean we make that decision, the 

parent is going to get translated documents 

forever. So we don't make that decision 

lightly. We don't let the school teams just 

arbitrarily send documents to be translated 

without some oversight of it. 

Q. Is it your understanding that once 

it's been determined that a parent does need 

translation to meaningfully participate, then, 

going forward, those documents are translated 

into their native language? 

A. No. Most of the time, you know, I 

have parents that become very comfortable with 

the IEP process, with the terminology, with the 

team. They have a trust in the school team. 

They are never going to read the document when 

they get home. They realized that the first 
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their native language, but an evaluation report 

or an IEP are the two documents that we would 

ask these questions to a parent, if they -- we 

would go through these series of questions to 

determine if they needed to be translated out, 

as opposed to just interpretation. 

Q. I guess my question is: Is it a 

practice of the district to ask these 

questions, even if the parent hasn't made a 

request for translation services? 

A. No. We are not asking them across 

the board. 

Q. Is it the practice of the district to 

tell parents with respect to IEPs or 

evaluations that translation of those documents 

is available? 

MS. OBOD: Objection. 

Asked and answered. 

A. We wait for the parent to request the 

documents in translated form. We ask them if 

they need interpretation services to 

participate. We ask that of every parent that 

is documented limited English proficiency or 

even maybe looks or sounds like they are 

Veritext Legal Solutions 
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  1        IN THE UNITED STATES DISTRICT COURT

     FOR THE EASTERN DISTRICT OF PENNSYLVANIA

  2                      -  -  -

  3    T.R., et al,              :

                             :

  4                 Plaintiffs,  :

           vs.               :  CASE NO. 15-cv-4782

  5                              :

   SCHOOL DISTRICT OF        :

  6    PHILADELPHIA,             :

                             :

  7                 Defendants.  :

  8                      -  -  -

  9                 THURSDAY, FEBRUARY 22, 2018

 10                      -  -  -

 11                 Computer-aided transcript of

 12   deposition testimony of YOUANA BUSTAMANTE, taken

 13   on the above date, in the above-entitled matter,

 14   before DONNA ROSNER, a Certified Court Reporter,

 15   and Notary Public, held at the offices of

 16   Dilworth Paxson, LLP, 1500 Market Street,

 17   Suite 3500E, Philadelphia, Pennsylvania,

 18   commencing at 9:50 a.m.

 19

 20

 21

 22

 23

 24

             GOLKOW LITIGATION SERVICES

 25           877.370.3377 ph| 917.591.5672 fax
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  4   BY:  MAURA McINERNEY, ESQ.

  5        1315 Walnut Street, Suite 400

  6        Philadelphia, Pennsylvania 19107

  7        Tel: (215) 346-6906
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 10
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 15        Philadelphia, Pennsylvania 19102

 16        Tel: (215) 575-7000

 17        E-Mail: Mobod@dilworthlaw.com
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  1   probably is in Spanish, but whatever it comes in

  2   is in English, so the parents sign, but they

  3   don't know what they say.  Sometimes the parents

  4   say, I'm still waiting for my evaluation.  We

  5   say, no, you're not going to wait for evaluation,

  6   because here it says that you was in the meeting

  7   and you said that you was okay that they're not

  8   going to make evaluation for another year.

  9   Because now they try to see the child for speech

 10   or something like that, so kind of like tricky.

 11   It's a lot of issues.

 12        Q.      In your experience, do parents

 13   generally receive translated copies of their

 14   evaluations?

 15        A.      The evaluation, no.

 16        Q.      Do parents receive translated copies

 17   of their IEPs, in general?

 18        A.      No.  I mean, I cannot give you a

 19   number because I'm not sure.  But they come to

 20   HUNE and tell me, look, this is my IEP.  In

 21   Spanish, no.

 22        Q.      Do you think the parents know that

 23   they can ask for a translated IEP or a translated

 24   evaluation?

 25        A.      No.  Only my parents who call.
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  1   Because I teach them every time they go to

  2   school, it has to be translated.

  3        Q.      When you have interacted with

  4   limited English proficient parents, when they

  5   first come to you, do they know about their right

  6   to request interpretation services at meetings?

  7        A.      No.

  8                One particular time -- I'm going to

  9   say probably like five years ago, one of the

 10   parents -- I was in one school doing a training,

 11   and one mom said, well, in my school nobody speak

 12   Spanish.  And I told them, nobody speak Spanish?

 13   You can ask for somebody to do the interpretation

 14   or probably you want to communicate, tell the

 15   interpretation on the phone or something.

 16   Somebody has to talk to you.  And they said, no.

 17   They said, they don't have it.

 18                So she went back, I think, that

 19   week.  Because I was doing the training for six

 20   weeks.  When I went back to the school, mom said,

 21   I did it.  I said, what did you do?  I told them

 22   that they have to provide me interpretation

 23   because they have to provide interpretation.  And

 24   what happened?  Well, somebody in the line -- I

 25   don't understand too much, they was speaking

Case 2:15-cv-04782-MSG   Document 113-16   Filed 11/04/19   Page 6 of 16



Youana Bustamante

Golkow Litigation Services Page 115

  1   Spanish, it was a guy, but at least I can say,

  2   look, my son was sick.  But it was like for so

  3   many things, he was suspensions, probably with

  4   his IEP, but there was no communication.  So in

  5   that time, he never know that HUNE exists.  So I

  6   don't know how she was helping herself.

  7        Q.      So prior to her contacting HUNE and

  8   HUNE getting involved with advocates, do you

  9   think that parent was able to meaningfully

 10   participate in the special education process?

 11        A.      I'm going to say yes.  Not a hundred

 12   percent.

 13                But the parents, sometimes when I go

 14   and I talk about the service or what we do --

 15   actually, not what we do, what you can do, if the

 16   parent go to request an IEP, you can do that.

 17   The parent say, I can do that?  I was, like,

 18   sure.  I can be in the meeting?  Of course you

 19   can be in the meeting.  It can be your husband,

 20   your grandmom.  I don't know if psychologist can

 21   go to meeting, but therapist or somebody.  And

 22   they say, I never know that.  So you went to IEP

 23   meeting?  And they said no, I went to a meeting

 24   with my teacher, they give me this.  So yeah.

 25        Q.      And you also mentioned with regard
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  1        Q.      When parents go to IEP meetings in

  2   general, do you know whether they have translated

  3   documents that they receive prior to an IEP

  4   meeting?

  5        A.      I'm not sure.  Because when the

  6   parents go, if they go alone, we always tell the

  7   parent, please bring back a copy for the records.

  8   Because if something happens and you need me to

  9   go to school, I have to be able to take the IEP

 10   again and review.  So I'm not sure.  Because

 11   there's not feedback that they're having in

 12   Spanish.  It's not back in Spanish.

 13        Q.      The documents don't come back in

 14   their native language --

 15        A.      No.

 16        Q.      -- that they would understand?

 17        A.      Yes.

 18        Q.      You mentioned the notice of

 19   recommended educational placement.

 20        Is that NOREP fully translated or just the

 21   headings?

 22        A.      The headings only.  Sometimes it is

 23   headings; sometimes it's not.  Sometimes it's all

 24   in English, and they give it to the parents.

 25                In one particular case, mom was so
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  1   Because we're doing the translation, and you can

  2   say, give me a moment, let me explain to mom, and

  3   they can do the translation.

  4        Q.      Are you familiar with the fact that

  5   the district sometimes uses Language Line in IEP

  6   meetings?

  7        A.      I heard, but I'm not -- I never been

  8   in one, but I heard that, yes, they do.

  9        Q.      And to your knowledge, would that

 10   interpreter have a copy of the IEP?

 11        A.      I'm not sure.  I don't think so.  I

 12   never -- I'm not sure.  I don't know if they send

 13   the documents or something.

 14        Q.      Do you think it would help if

 15   limited English-proficient parents received

 16   translated special education documents like

 17   evaluations prior to going to the meeting?

 18        A.      Yeah, of course.

 19        Q.      And how would that help them?

 20        A.      Myself, me, I never received -- my

 21   English is not perfect, perfect.  I can be able

 22   to understand.  When I go to IEP meetings, I know

 23   I got my book.  So I go back, because I want to

 24   make sure we have everything.  But I always

 25   receive the ER in English.  So sometimes --
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  1   You say, he's doing Spanish and English.  You

  2   have to empower the families to do it.  But some

  3   families don't do it, because they don't know how

  4   to ask.  And in that point, yeah, it help a lot.

  5        Q.      And does the language barrier make

  6   it more difficult for them to participate?

  7        A.      Yeah.  I think.  Yeah.

  8        Q.      Do you know if BCAs have special

  9   training in special education?

 10        A.      I went for the training myself.  And

 11   no, I was so scared.  I was almost crying that

 12   day.  And I wanted to get out of here, but I

 13   paid, I have to stay here.  Because most of the

 14   people sitting in there, I know a couple of

 15   faces, they are sitting in the IEPs, or actually

 16   a different agency when they come for

 17   translation.  Sometimes we have different

 18   translation to the school district, and I see

 19   those coming, and I'm like.  (Gestures.)  So the

 20   training is nothing about special ed.  The

 21   training is about criminals, or divorce, if

 22   people sell drugs on the street, different,

 23   different.  And it's so different.  There's

 24   nothing about community, nothing about special

 25   ed.
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  1                And I take the training.  And, I'm

  2   like okay, this training is not for me.  I'm not

  3   sure they take the training about the criminals

  4   or whether it's evaluation or like how IEP goes.

  5   I don't think so.

  6        Q.      And do you think it should be the

  7   district's responsibility to explain this special

  8   education process to limited English-proficient

  9   parents?

 10        A.      Yeah.  They do.  I think the school

 11   district -- I always said the school district is

 12   the second house for the child.  So they have to

 13   provide the servicing to be able to understand

 14   about the families, yeah.

 15        Q.      Are most of the IEPs that you see in

 16   English?

 17        A.      Yeah.

 18        Q.      And are most of the NOREPs that you

 19   see either in English or just have the headings

 20   translated?

 21        A.      Some are all English, and some they

 22   only have the heading, English, Spanish.

 23        Q.      You mentioned at some meetings -- at

 24   some IEP meetings that the district will provide

 25   an interpreter that someone provided from the
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  1   school building.

  2        A.      Yeah.  My area is for the school

  3   building.  They call somebody from the school to

  4   cover.

  5        Q.      Do you know if those people have any

  6   special training in special education?

  7        A.      No.

  8                Like when I put the sign for the

  9   special, he was a teacher, he was like this.

 10   (Witness indicates.)  And when we correct him, he

 11   was kind of like okay, what's going on?  He

 12   didn't even know what was going on in the

 13   meeting.  It's like they just call him, you going

 14   to sit here, and you're going to make the

 15   interpretation.  But the way that the meeting

 16   was, he was lost.  He was repeating, okay.  Like,

 17   he don't know what he was doing.

 18        Q.      Do you know if they used staff who

 19   have no training in doing interpretation?

 20        A.      Pretty much, yeah.

 21        Q.      And do you think that's problematic?

 22        A.      Yeah.

 23        Q.      And why is that?

 24        A.      Because it's not proper.  I mean, we

 25   doing the interpretation, and you miss something,
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  1   the parent probably miss something and probably

  2   said, yes, and probably it's not the service that

  3   they said.  So, yeah, it can misunderstand.

  4        Q.      And do you have any experience with

  5   limited English-proficient students that may need

  6   interpretation services?

  7        A.      Not exactly.  Because I not went to

  8   IEP with -- only with .  So I'm not having --

  9   I'm not sure she went to IEP with the child in

 10   there that speak only Spanish.  I'm not sure.

 11        Q.      To your knowledge, is  an

 12   English language learner?

 13        A.      No.  I mean, he speaks with me a

 14   little bit English, but I'm not sure that he

 15   is -- I mean, he received ESL before.  I'm not

 16   sure.

 17        Q.      Have you yourself ever been

 18   requested to provide interpretation services at

 19   an IEP meeting?

 20        A.      The school district asked me, yes,

 21   one time, and we said no.  And they asked my

 22   advocate, and my advocate said, no, we're not

 23   doing interpretation.

 24        Q.      Why did you refuse to provide

 25   interpretation services?

J.R.

J.R.
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  1   evaluation said, why the child was denied.  And

  2   mom said, no, it's not, this is not my child.  So

  3   that's why we went for independent evaluation.

  4        Q.      Do you know anything about the

  5   quality of interpretation services provided by

  6   BCAs at meetings?

  7        A.      I don't like to talk about them

  8   because I know they're professionals, but I don't

  9   think it's quality.  I think for me, it should be

 10   something like -- what they do to take the

 11   training for the certificate, it should be

 12   something about more special ed and more

 13   community to be able to understand why it's IEP.

 14   They need to be included in something different

 15   so they can be able to understand.  Sometimes

 16   they go to the meeting, okay, what happened here?

 17   And I don't think they are knowledge to the

 18   special ed.

 19        Q.      And to your knowledge, do BCAs fully

 20   review all of the services that are being offered

 21   by the school district?

 22        Do they walk through everything being

 23   offered in the IEP and everything?

 24        A.      I'm not sure.

 25                But me personal with my daughter,
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  1   with the little one -- I mean, not exactly the

  2   district.  But this person went to provide me the

  3   interpretation and help me.  And I said, I don't

  4   need it.  That's okay, you can stay.  And I let

  5   her do the -- and she was not doing it.  She kind

  6   of skipped what the speech therapy was telling

  7   me.  And I do understand what the speech therapy

  8   telling me.  But she was kind of telling me,

  9   okay, she's not doing it right.  I tell the lady,

 10   it's okay, you can be there.  But I think I can

 11   explain myself, and I explained myself to the

 12   speech therapy.

 13        Q.      When a limited English-proficient

 14   parent requests translated documents, do you know

 15   if they're provided in a timely manner, if

 16   they're provided quickly by the district?

 17        A.      I don't think it's quickly.  I don't

 18   think when this happened.  Because sometimes we

 19   ask a parent to come back with the documents, but

 20   they never come back with the documents.

 21                (Short recess held at this time.)

 22   BY MS. McINERNEY:

 23        Q.      In your experience, do limited

 24   English-proficient parents who attend IEP

 25   meetings understand all of their options in the
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  1                 C E R T I F I C A T E

  2            I, DONNA ROSNER, a Certified Court

  3   Reporter, License XI001976, and Notary Public of

  4   the Commonwealth of Pennsylvania, do hereby

  5   certify that prior to the commencement of the

  6   examination, Youana Bustamante was duly sworn by

  7   me to testify the truth, the whole truth and

  8   nothing but the truth.

  9            I DO FURTHER CERTIFY that the foregoing

 10   is a true and accurate transcript of the

 11   testimony as taken stenographically by and before

 12   me at the time, place and on the date

 13   hereinbefore set forth.

 14            I DO FURTHER CERTIFY that I am neither a

 15   relative nor employee nor attorney nor counsel of

 16   any of the parties to this action, and that I am

 17   neither a relative nor employee of such attorney

 18   or counsel, and that I am not financially

 19   interested in the action.

 20

 21

 22   ________________________________________________

 23   Notary Public of the Commonwealth of Pennsylvania

 24   My Commission expires October 6, 2020

 25   Dated:  March 14, 2018
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       IN THE UNITED STATES DISTRICT COURT

      FOR THE EASTERN DISTRICT OF PENNSYLVANIA

                      ------

T.R., et al.,               :

          Plaintiffs,       :

                            : Case No. 15-cv-4782

       VS.                  :

                            :

SCHOOL DISTRICT OF          :

PHILADELPHIA                :

          Defendant.

                      ------

                 Philadelphia, PA

                 January 30, 2018

                      ------

               Deposition of MANQING LIN, taken in

the offices of Dilworth Paxson LLP, 1500 Market

Street, Suite 3500E, commencing at 9:49 o'clock

a.m., on the above date, before Stacy Joseph, RPR,

CCR, Notary Public.

                      ------

          EAST COAST LEGAL SUPPORT, LLC

                28 LEVERING CIRCLE

              BALA CYNWYD, PA 19004

                   610-664-3036
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1 APPEARANCES:

2                EDUCATION LAW CENTER

               BY:  MAURA I. McINERNEY, ESQUIRE

3                     YVELISSE B. PELOTTE, ESQUIRE

               1315 Walnut Street

4                Suite 400

               Philadelphia, PA 19107

5                215-238-6970

               mmcinerney@elc-pa.org

6                ypelotte@elc-pa.org

               Co-Counsel for the Plaintiffs

7

8

9                DILWORTH PAXON LLP

               BY: MAJORIE M. OBOD, ESQUIRE

10                    DANIELLE GOEBEL, ESQUIRE

               1500 Market Street

11                Suite 3500E

               Philadelphia, PA 19102

12                215-575-7015

               mobod@dilworthlaw.com

13                dgoebel@dilworthlaw.com

               Co-Counsel for the Defendant

14

15 ALSO PRESENT:

16                ELIZABETH DICH, THE INTERPRETER

17

18

19

20

21

22

23

24
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1                        INDEX
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6
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20

Lin-8     Mandarin Simplified Intake Form        88

21
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1 understand it, so that the record is clear that

2 you're answering the questions that I'm asking with

3 understanding.

4 A.        Okay.

5 Q.        I don't want to be asking you about

6 conversations you had with your lawyer.  So if I

7 ask you a question about when you met with your

8 lawyer, you can answer those questions, but I don't

9 want you to give me any substance of any

10 discussions with your lawyers in response to any of

11 these questions.

12 A.        Okay.

13 Q.        If you need to take a break, just ask.  I

14 will ask that you answer a question that I've

15 already asked before you take a break.

16 A.        Okay.

17 Q.        Are you taking any medication that would

18 prevent you from being able to accurately testify

19 today?

20 A.        No.

21 Q.        We are using an interpreter, but do you

22 understand English?

23 A.        No, I do not understand.

24 Q.        Did you bring any notes with you today?
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1 me complete the sentence and I just print it on

2 this form.

3 Q.        But this is your printing, not your

4 daughter's, correct?

5 A.        Correct.  I wrote it on here.

6 Q.        You said you have been in the United

7 States for ten years; is that correct?

8 A.        No, I have been to United States

9 twenty-one years.

10 Q.        Is your English better today than it was

11 when you came here twenty-one years ago?

12 A.        When I first came to America, I

13 completely cannot understand any saying in English.

14 However, over the years been in this country, now I

15 can have some basic and limited daily conversation

16 like greetings and say happy birthday, those I

17 could understand.  But to be able to comprehend the

18 document was provided to me through the IEP, that

19 is beyond my scope of understanding.

20 Q.        You do have meetings regarding  at

21 the school; don't you?

22 A.        Yes, correct.  We do have meetings at the

23 school.

24 Q.        Aren't there occasions where you've

R.H.
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1 anybody else the fact that you signed a document

2 that you didn't understand what it said at that

3 time?

4 A.        I did not tell my attorney.

5 Q.        Pardon me?

6 A.        I didn't tell my attorney.

7 Q.        Are you aware that the school district

8 has a language line available for interpretation

9 services?

10 A.        At that meeting, I did not know that

11 information.  And they didn't inform me that I can

12 have the language lines translation.

13 Q.        Do you also have meetings with physical

14 therapists ten minutes a week for  education

15 at the district?

16 A.        No, I never get to meet the physical

17 therapist once a week at the school.

18 Q.        Have you met the physical therapist in

19 this school year 2017-2018?

20 A.        Prior to June of 2017, the physical

21 therapist has conversation with me on the phone

22 once a month, and each time she does provide this

23 translator.

24 Q.        And the translator that she provided, was

R.H.
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1 that correct?

2 A.        When I'm referring to the language

3 services that was provided to me, I'm referring to

4 the BCBA provider, the speech therapist, the

5 physical therapist and OT teacher.

6                THE INTERPRETER:  I'm sorry.

7                I never mentioned OT.

8 BY MS. OBOD:

9 Q.        In the school year 2017-2018, this

10 current school year, do you have communications

11 with the OT for 

12 A.        Only one.

13 Q.        Was it face-to-face or on the phone?

14 A.        Face-to-face.

15 Q.        Did you have an interpreter present at

16 that meeting?

17 A.        Yes, because there was a BCA present at

18 that meeting.

19 Q.        Do you have communications with the

20 speech therapist related to  education for

21 the year 2017-2018?

22 A.        Your question is referring to my son from

23 first grade on or from kindergarten until now?

24 Q.        Right now this question is about this

R.H.

R.H.

Case 2:15-cv-04782-MSG   Document 113-17   Filed 11/04/19   Page 9 of 43



Manquing Lin

610-664-3036

East Coast Legal Support, LLC

Page 42

1 school year, 2017 to 2018.  2017 started in

2 September of 2017 up until the present.

3 A.        Yes, I have face-to-face meeting with

4 her.

5 Q.        What is her name?

6 A.        There's two teacher for the speech and

7 special education teachers.  Oh.  Two speech

8 therapists.  One is Nicole, the other is Julie.

9 Q.        Did you meet with each of them in the

10 school year 2017 to 2018?

11 A.        Correct.  I have met with both teachers.

12 Q.        Did you meet with them separately or

13 together?

14 A.        I met with them together.

15 Q.        That was a face-to-face meeting you said?

16 A.        Correct.

17 Q.        Did that occur at McCall School?

18 A.        Correct.

19 Q.        Did you have a translator present for

20 that meeting?

21 A.        At that meeting, we had a language line

22 service interpreter.

23 Q.        Do you know what month that meeting

24 occurred?
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1 A.        That meeting was held in November.  Oh,

2 every three months.  It was held every three

3 months.  It was held in December.  It held it last

4 month at December.

5 Q.        Did you have meetings with the speech

6 therapist in the year prior to this year for 

7 So the year 2016 to 2017, did you ever meet with a

8 speech therapist?

9 A.        Yes.

10 Q.        Were those meetings face-to-face?

11 A.        Part of the meetings was on telephone,

12 part of the meetings were held in person.

13 Q.        Are you referring to -- when you say part

14 of the meetings, are you saying separate meetings,

15 because you had more than one meeting in that

16 school year?

17 A.        From the beginning of 2016 to 2017 school

18 years, they start out with telephone conversations

19 with me.  But later on, they move into a

20 face-to-face meeting at the school district, at the

21 school.

22 Q.        How many meetings in total do you think

23 occurred in the school year starting 2016 to 2017

24 with a speech therapist?

R.H.
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1 A.        Usually it's once a month.

2 Q.        In the face-to-face meetings with the

3 speech therapist, was it Nicole and Julie who were

4 present?

5 A.        Julie did not join the speech therapist

6 teachers until September of 2017.  Prior to that,

7 there was another special -- I'm sorry, speech

8 therapist, but she has been retired.

9 Q.        Did you have more than one face-to-face

10 meeting with the speech therapist in the school

11 year of 2016-2017?

12 A.        I'm not a hundred percent sure, but I

13 think at least there were more than once.

14 Q.        In any of the face-to-face meetings you

15 had with the speech therapist in the school year of

16 2016 to '17, was the language line interpretation

17 services used?

18 A.        I believe at least there were some

19 translation from each meeting.

20 Q.        Do you recall if any of that translation

21 or interpretation at any of those meetings was

22 based on using the language line?

23 A.        Are you only referring to those speech

24 therapists?
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1                (Whereupon, the court reporter read

2           the requested portion of the testimony.)

3                        ---

4                THE WITNESS:  What I meant earlier

5           in my answer was not what was translated.

6           What I meant was at the meeting there was

7           only three person; I, myself, the SEL and

8           the BCA at the meeting.  And some of the

9           terminology, the vocabulary on the report

10           regarding to my son's report, I couldn't

11           understand.  So the BCA representative

12           look up online herself and trying to

13           explain to me the meaning.  And she told

14           me herself many of the terminology was

15           being expressed in the report, she

16           herself could not fully understand

17           neither.

18                The person is not she, it's a he.

19 BY MS. OBOD:

20 Q.        Was that Mr. Tang?

21 A.        Correct.

22 Q.        Was Christine Kenney also present at that

23 meeting?

24 A.        Correct.
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1 Q.        Was Mr. Tang able to translate Christine

2 Kenney's explantation of the terminology to you?

3 A.        I do remember that meeting when Christine

4 Kenney expressed in those many terminology on the

5 report, Mr. Tang couldn't understand those meaning

6 himself, so he asked Christine to speak it in a

7 daily day language, the meaning of those

8 terminology.  And he, in turn, translate the

9 meaning to me.

10 Q.        Is what Mr. Tang told you is that the

11 terminology doesn't translate into Chinese and

12 therefore he had to ask Ms. Kenney to give

13 day-to-day language to interpret the meaning of the

14 words for you?

15 A.        My answer again is because Mr. Tang could

16 not fully comprehend the definitions of the

17 terminology, he asked Christine to say the meaning

18 of the terminology, and then he translate the

19 meaning of the terminology to me.

20 Q.        At that meeting you were explained what

21 the meaning of the terminology was through Mr.

22 Tang?

23 A.        Correct.

24 Q.        Mr. Tang said he couldn't translate the
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1 words from English to Chinese, and that's why you

2 had to rely on the interpretation of the meaning of

3 the words; is that correct?

4 A.        I don't understand this sentence you just

5 said.  Can you say it again?

6 Q.        Sure.  Did Mr. Tang tell you that he was

7 unable to interpret or translate the terminology

8 from English to Chinese?

9 A.        All I heard from Mr. Tang was that he

10 could not -- he, himself, doesn't fully understand

11 the meaning of this terminology.

12 Q.        Therefore, he relied on words that

13 Ms. Kenney provided, Christine Kenney provided, to

14 explain the meaning of the terminology; is that

15 correct?

16 A.        Correct.  Also later on, there's a

17 special education teacher was also present at the

18 meeting.

19 Q.        Did the special education person who was

20 later present at the meeting also help interpret

21 the meaning of some of the terminology in the

22 document relating to 

23 A.        Correct.  The special education teacher

24 also explained the meaning, and Mr. Tang was able

R.H.
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1 to translate it into Chinese for me.

2 Q.        Were you able to leave the meeting

3 understanding the terminology after Mr. Tang

4 interpreted the meanings that were explained by the

5 special education teacher and Christine Kenney?

6 A.        Not completely understood the report,

7 because the report itself have many terminologies

8 and I could vaguely understood the summary of it.

9 Q.        Did you understand what the report meant

10 with respect to services that the school district

11 thought were necessary to be provided for 

12 A.        At the IEP meeting, there was not mention

13 a lot of service was provided.  So at the time of

14 the meeting, they told me about draft of the IEP

15 report.  In the draft, I did not see any prospect

16 of the service would be provided to my son in the

17 draft.

18 Q.        This was not the IEP meeting, this was a

19 meeting you had to go through the draft of the IEP;

20 is that correct?

21 A.        Correct.  The meeting was about the

22 school, the special education evaluation and the

23 IEP draft.

24 Q.        What is your understanding of the purpose

R.H.
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1 Q.        What are the three documents you said

2 that you need to have translated that have not been

3 translated from the school?

4 A.        The first one is the FBA.  The

5 appropriate behavior standard program -- PBSP.

6 Something about the P stand for behavior standard

7 program.  Positive behavior standard program --

8 support not standard.  PBSP.

9 Q.        There too you were able to correct the

10 interpreter from giving me the incorrect words to

11 the correct words, right?

12 A.        Correct, because I know the term based on

13 the teacher has always mentioned this term.

14 Q.        That was two; FBA, the PBSP.  And you

15 said that there was a third document?

16 A.        It's the report of the progress monitor.

17 Q.        Do those all relate to the school year?

18 A.        Yes.

19 Q.        Do you know if any of those documents are

20 drafts?

21 A.        I'm asking for the final report, not the

22 draft.

23 Q.        You are asking for the final report to be

24 translated into Chinese?
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1 A.        I originally asked for both draft and the

2 final report be translated into Chinese, but I

3 never got those documents translated.

4 Q.        Who did you make the request to?

5 A.        All these three documents were requested

6 by my attorney to the school district.

7 Q.        Do you know when?

8 A.        In my last IEP meeting in December, on

9 December 5th, 2017.

10 Q.        When you stated that the school district

11 rejected your request, are these the three

12 documents you're referring to that were rejected?

13 A.        They did refuse to provide the draft in

14 translation, but they did agree to provide the

15 final report in translation.

16 Q.        The documents you're saying you haven't

17 received in simple Chinese yet, the school district

18 has told you that they will provide, you just

19 haven't received them yet; is that correct?

20 A.        Correct.  The school haven't sent it to

21 me yet.

22 Q.        You did have an IEP in place for 

23 that was intended to cover through December of 2017

24 from last year; is that correct?

R.H.
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1 Q.        Do you know if Maggie Gao has any

2 concerns relating to her ability to participate in

3 the IEP process relating to Jason at the district?

4 A.        I don't know.

5 Q.        Did you tell Tina Chen that you are

6 involved in a lawsuit where you're bringing a case

7 against the school district for translation and

8 interpretation services relating to special

9 education?

10 A.        I did mention to Tina Chen that I am

11 corroborating with an attorney hoping to gain

12 access to written form of interpretation for

13 parents such you and I who have difficulty

14 understanding the meaning of those IEP or the

15 school district's provided documents.

16 Q.        Does being in this lawsuit provide you

17 with extra attention in your community?

18 A.        Not necessarily.

19 Q.        Is that the reason why you're in this

20 lawsuit, so that you can get extra attention from

21 your community?

22 A.        No, I never thought of that.

23 Q.        What do you want out of this case?

24 A.        My main goal and purpose to attend this
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1 lawsuit is so that I hope to have the IEP report,

2 the draft and the final report in Chinese

3 translation so that I can understand and agree with

4 the program.

5 Q.        Did you ever disagree with the IEP team's

6 identification of your child's status as being in

7 need of special education services?

8 A.        I'm not sure what you meant by the plans

9 and the IEP, the phrase that counsel had used.

10 Q.        Was  properly identified as needing

11 special education services?

12 A.        Yes,  is a special needs child.

13 Q.        Do you think that the evaluation of 

14 since he has been at the district has been correct?

15 A.        Sometimes it's not accurate.

16 Q.        When it isn't accurate, are you able to

17 get a reevaluation from the school upon request?

18 A.        Can you repeat the question?

19 Q.        What was not accurate about 

20 evaluation by the school?

21 A.        So from  transition from preschool to

22 kindergarten, during those phase, we received the

23 translation in the Chinese was from Audrey, that

24 report was only from the school district and it's

R.H.

R.H.

R.H.

R.H.

R.H.
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1 not a complete evaluation of  conditions.

2 Q.        Didn't the district agree to an

3 independent evaluation on August 18, 2016?

4 A.        Yes.

5 Q.        That was prior to  starting

6 kindergarten, correct?

7 A.        Correct.  It was done in August prior to

8 him enter kindergarten.

9 Q.        Do you know Quiana Carthen,

10 C-A-R-T-H-E-N?

11 A.        I'm not familiar with the name.

12 Q.        Do you recall having a meeting prior to

13  entering kindergarten where you were provided

14 with different forms to fill in to transition to

15 kindergarten from early intervention services?

16 A.        Yes, I remember that meeting.

17 Q.        Do you remember that there was a woman

18 who had documents in simple Chinese that she was

19 offering to anyone who needed simple Chinese and

20 you said I don't want the simple Chinese, I want

21 the English version?

22 A.        I don't remember.

23 Q.        Do you remember at the meeting, where the

24 parents of children who were transitioning to

R.H.

R.H.

R.H.
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1 kindergarten from early intervention were present,

2 that there was a woman who had a box of documents

3 that had all the forms in simple Chinese and

4 offered those, but you said you didn't want the

5 simple Chinese version, you wanted the English

6 version of the forms?

7 A.        I don't remember.

8 Q.        Were there a lot of parents present at

9 the meeting that was the transition from early

10 intervention to kindergarten, that you recall?

11 A.        Yes.

12 Q.        Do you recall that you took English forms

13 instead of Chinese forms at that meeting?

14 A.        I don't remember the woman you mentioned

15 because at that meeting I had interpreter provided

16 and they game me an English version of the forms

17 and that interpreter translated the form to me.  If

18 there was Chinese form, there wasn't a need for the

19 English interpreter for me.

20 Q.        So the forms were interpreted for you

21 from an interpreter who explained to you what the

22 forms said?

23 A.        Yes.  The interpreter just explained the

24 topic and the subject line of the form for me.
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1 Q.        Were you able to complete the form based

2 on the interpreter explaining to you what the form

3 said?

4 A.        No, I did not finish the form because I

5 didn't know how to fill it out.

6 Q.        Did your child receive special education

7 services when he started in kindergarten?

8 A.        When he was in the kindergarten, he

9 received the education service.

10 Q.        Special education services?

11 A.        Yes.

12 Q.        Do you recall a permission to evaluate

13 form being provided to you from the district?

14 A.        Is it evaluation agreement?

15 Q.        A permission to evaluate.

16 A.        Yes.

17 Q.        Do you recall that Quiana Carthen

18 provided you with a permission to evaluate in

19 Chinese, but you told her you preferred to have the

20 document in English and you rejected the Chinese

21 form?

22 A.        I don't remember.

23 Q.        You don't remember a woman carrying

24 around a box that had documents in it, that had
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1 forms, eight different forms in the Chinese

2 language that she offered to you and that you told

3 her you didn't want it, and you pulled out the

4 English one and told her you wanted the English

5 instead; you don't remember that?

6 A.        All I remember was at the meeting the

7 organizer has request parents fill out the forms

8 and submit it by the end of the meeting and they're

9 not allowed to bring it home.  However, I could not

10 understood the form, so I need time to go home and

11 translate it.  But within the organizer, there was

12 one person who refused to let me take the forms

13 with me.  She or he said I must fill it out at that

14 meeting.  Therefore, Anna have spoke up to the

15 person, said that parent has the right to take the

16 form home to review and fill out and then to

17 understand before they submit the form.

18 Q.        If I told you that Quiana Carthen recalls

19 specifically meeting you and you rejecting the

20 Chinese forms, would you tell me that she's

21 inaccurate?

22 A.        I don't know.  I don't remember.

23 Q.        In the complaint, you state that there

24 was information that was omitted that was needed to
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1 develop appropriate programming for  because

2 you didn't have the document translated to

3 Mandarin.  Do you recall, sitting here today, what

4 information was omitted that was necessary to

5 develop appropriate programming for ?

6 A.        I don't know which meeting you are

7 referring.

8 Q.        Do you recall filling in a form for 

9 and having one of the teachers at the district help

10 you fill the form in because you were nervous that

11 the school district would push  toward an

12 autistic support class?

13 A.        I did not ask the school district teacher

14 to help me fill out the form.  I did ask a

15 preschool teacher help me fill out a form.

16 Q.        Did you later say that the form that was

17 filled out was not accurate?

18                        ------

19                (Whereupon, Lin-12 was marked for

20           identification as of this date and is

21           attached hereto.)

22                       ------

23                THE WITNESS:  I had request the

24           preschool teacher to help me fill out a

R.H.

R.H.

R.H.

R.H.
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1           form for  for the transition to

2           kindergarten school.  And I submit the

3           form to the kindergarten at the school

4           district.  However, afterward I had

5           mentioned it to Anna and have her look at

6           the form.  And after she look at the

7           form, she said it was filled out not

8           accurately.

9 BY MS. OBOD:

10 Q.        Was the preschool teacher's name

11 Miss Mary?

12 A.        Yes.

13 Q.        Did you say that you were so nervous that

14 the school district will push  toward an

15 autistic support class that you asked 

16 teacher to help you fill the form in, because you

17 thought those answers would help ?

18 A.        Because I myself does not fully

19 comprehend English, I'm afraid that when I filled

20 out the form may not been accurately express my

21 son's conditions and also because the teacher was

22 with my child at the school most of the days and

23 she observed what  behavior and all the

24 activities that he participate at school, she

R.H.

R.H.

R.H.

R.H.

R.H.
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1 A.        Yes.

2 Q.        Prior to starting school in

3 September, do you recall requesting mediation?

4 A.        Yes.

5 Q.        Why did you request mediation?

6 A.        Because I have request for an IEE

7 evaluation, but the school have reject it.

8 Q.        Did you have counsel when you requested

9 the mediation?

10 A.        No.  At those time, I didn't have a

11 counsel.

12 Q.        Was there anything in the two documents I

13 just provided to you that were translated to simple

14 Chinese that made you believe that you needed to

15 get an IEE?

16 A.        Yes.

17 Q.        What?

18 A.        Again, from the other evaluation from the

19 Exhibit 6, that report, the psychological

20 evaluation from the school district only have

21 mention my son's strength and weakness, and it did

22 not have any report about his speech skills, his

23 behavior skills and all the other occupational

24 skills that was supposed to be on the report.

R.H.
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1 Q.        That was the document dated 5-13-2016,

2 correct?

3 A.        Yes.  Correct.  Because when I signed

4 this document, I assume that they did evaluate all

5 his other skills, speech delay and his behavior

6 skill.  However, I realize later on, no, they

7 didn't have those evaluations.

8 Q.        Was there anyone you talked to about what

9 the needs would be for the other evaluations for

10  at the time that you were making the decision

11 to request an IEE from the school district?

12                MS. OBOD:  Did she talk to anyone

13           else about the need for the IEE at that

14           time?

15                THE WITNESS:  At the time, I felt

16           that the report was not complete, so I

17           talked to Anna and Bonita, and they

18           recommend that I have an IEE evaluation.

19           But at the time, I wasn't sure what an

20           IEE was.

21                MS. OBOD:  This is 16, and I'm going

22           to have this marked 17 at the same time.

23                        ------

24                (Whereupon, Lin-16 and Lin-17 were

R.H.
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1 Q.        You had all of this available to you when

2 you made the request for an IEP meeting on December

3 15th of 2016, correct?

4 A.        Approximately around that time, I

5 suppose.

6 Q.        Was an IEP provided to you after you made

7 the request in March of 2017?

8 A.        Yes.

9 Q.        Was that IEP only translated in the

10 headings?

11 A.        Yes.

12 Q.        Based on the agreement you had with the

13 school district, did you have an opportunity to go

14 and meet with an interpreter and the SEL so that

15 the portions of the draft IEP that were not

16 translated could be explained to you consistent

17 with the mediation agreement?

18 A.        At the time I requested for the draft to

19 be translated into Chinese, but however the school

20 district disagreed.  So they said they instead have

21 send me, provided me with an interpreter and a

22 teacher to translate for me.  However, the content

23 of the report was having many details, so I

24 couldn't fully understand the report.
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1 Q.        Did you take notes at the meetings you

2 had with the interpreter and the -- was Christine

3 Kenney the school representative from the --

4 special education liaison that was present with Mr.

5 Tang, the interpreter, in the meetings that you had

6 to interpret the draft IEP?

7 A.        I did take some notes, but it was too

8 much information.  I couldn't fully comprehend

9 everything.

10 Q.        Did you have an IEP meeting after that

11 draft IEP was provided to you and after you had an

12 opportunity to meet with the interpreter and the

13 SEL to go through the draft IEP?

14 A.        At the time, yes, the interpreter Mr.

15 Tang had go through the draft with me.  However,

16 there was so many vocabulary that he also need time

17 to look up online.  And he also explained it to me

18 that there were too many terminology in the report

19 that he himself couldn't fully comprehend;

20 therefore, that was what was being stated for those

21 meetings.

22 Q.        If I don't ask a question -- I have to

23 ask a question for you to answer.

24                Is that the discussion we had

Case 2:15-cv-04782-MSG   Document 113-17   Filed 11/04/19   Page 30 of 43



Manquing Lin

610-664-3036

East Coast Legal Support, LLC

Page 144

1 earlier, that Mr. Tang was the interpreter and said

2 that there were words that couldn't be translated

3 into Chinese, and so Ms. Kenney then would provide

4 an explanation of what the term meant and that

5 would be interpreted for you so that you would

6 understand the meaning of words that he was not

7 able to translate into Chinese?

8 A.        Yes.

9                        ------

10                (Whereupon, Lin-19 was marked for

11           identification as of this date and is

12           attached hereto.)

13                       ------

14 BY MS. OBOD:

15 Q.        I'm going to hand you a document marked

16 19.  Do you recall asking for the meeting on the

17 IEP to be postponed to a later date so that you

18 would have additional time to go through the draft

19 IEP, Ms. Lin?

20 A.        Yes, I did request it.

21 Q.        Was the meeting postponed at your

22 request?

23 A.        Yes, he did.

24 Q.        If you turn to the second page of the
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1 document, does that refer to Christine Mannino

2 enclosing the reevaluation report on February 15 to

3 provide to you?

4 A.        Are you referring to the bottom part of

5 this form?

6 Q.        On the document, it's 895 is the last

7 three digits.  So the first line says attached,

8 please find the reevaluation report that was

9 created for .

10 A.        Yes.  But then later on, they said that I

11 will put this document in translation, but it was

12 not translated.

13 Q.        The reevaluation report was not

14 translated?

15 A.        At the time, no.

16 Q.        But it was later provided to you?

17 A.        So it was not translated until after the

18 meeting.

19 Q.        The mediation agreement didn't provide

20 that the reevaluation report would be translated;

21 did it?

22 A.        Are you referring to the Exhibit 16 and

23 17?  It was translated in Chinese.  I am not sure

24 what your question was.

R.H.
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1 Q.        Did you have an IEP meeting in March of

2 2017?

3 A.        Yes.

4 Q.        Were you able to provide input from the

5 experiences that you witnessed of  when you

6 attended school as a volunteer and from experiences

7 that you saw at home at that IEP meeting?

8 A.        I did express some of my concern to the

9 IEP meeting.  However, because the document at the

10 IEP meeting was not translated into Chinese, so I

11 couldn't fully understand what the report said was

12 exactly what was being said in the meeting or I

13 could not have any opinion on the report.

14 Q.        Forget about the report.

15 A.        Okay.

16 Q.        I'm asking you at the meeting, were the

17 words that were said at the meeting, were they

18 interpreted for you?

19 A.        Yes.

20 Q.        Was it explained to you at the meeting

21 what the issues were with respect to  special

22 needs and what needed to be done to address the

23 special needs issues that  had at that meeting?

24 A.        The school have mention of their plan,

R.H.

R.H.

R.H.
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1 but because I could not understood the document, so

2 I could not give any input on my thinking, my

3 thoughts.

4 Q.        I'm asking you did the school tell you

5 what the plan was for   Without explaining the

6 document, did the school say to you this is the

7 plan for , this is what's going to be done, we

8 are going to provide occupational therapy for

9 thirty minutes?  And did they go through for you

10 the different protocols that they were putting in

11 place for  at the meeting?

12 A.        So in March of 2017 meeting, they were

13 only discuss the report of the evaluation.  They

14 did not provide any implementation of his special

15 needs.

16 Q.        How long was the meeting in March of

17 2017?

18 A.        Approximately three hours.

19 Q.        In those three hours, did the district

20 representatives discuss what the plan was for 

21 in the IEP that they were putting in place for the

22 next school year?

23 A.        No, they did not mention the IEP service.

24 They specifically told me that today we will only

R.H.

R.H.

R.H.

R.H.
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1 did not think that it was necessary that they

2 actually added that writing goal to his IEP in May

3 of 2017?

4 A.        I understood that they told me it was not

5 necessary; however, they also did added that goal

6 onto his IEP service.

7 Q.        Do you recall at the IEP meetings in

8 March, May and June providing input from your

9 experiences with  at home to help the IEP team

10 understand  better so that they could put a

11 plan in place better for ?

12 A.        I suppose all those communication with

13 the school had helped them understand my son's

14 needs.

15 Q.        You did provide input from experiences

16 you had with , either at school or at the

17 Settlement School or different places that you

18 experienced or saw, witnessed how he behaved, you

19 shared those with the school, correct?

20 A.        Yes.  My friend have helped me

21 communicate this to school.

22 Q.        Your friend was present with you at the

23 IEP meetings?

24 A.        Yes, for the May and June meeting.

R.H.

R.H.

R.H.

R.H.
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1 Q.        Who was present with you at the March

2 meeting?

3 A.        Dr. Brand was present at the meeting and

4 my attorney as well.

5 Q.        Did your attorney and Dr. Brand, were

6 they able to make suggestions at the meeting

7 regarding  behavior so that the school could

8 include or understand what you were advising them

9 would be helpful to  at school?

10 A.        Dr. Brand was the one who evaluated my

11 son's condition, so therefore he expressed his need

12 to the IEP meeting team.

13 Q.        That was also at the March IEP meeting?

14 A.        That was at the March IEP meeting.

15 Q.        Were the suggestions that Dr. Brand made

16 taken into consideration by the IEP team?

17 A.        Dr. Brand suggested many recommendation

18 and IEP team has accept some of his suggestions.

19 Q.        Did they reject any of his suggestions?

20 A.        From what I know is that Dr. Brand's

21 report have recommend many things, but not all of

22 those items recommended was on the IEP service.

23 Q.        But some of the things that Dr. Brand

24 recommended were on the IEP service; is that

R.H.

R.H.
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1 Q.        Did you ever agree that the statements in

2 here that relate to you are accurate and correct?

3 A.        Yes.

4 Q.        Is that your name listed here as the last

5 name prior to the word plaintiffs, Manquing Lin?

6 A.        Correct.

7 Q.        Did you ever disagree with any of the

8 services being provided to  at McCall?

9 A.        I did disagree.

10 Q.        Did you ever ask for a due process

11 hearing because you disagreed with any of the

12 services being provided to your son?

13 A.        I only request for a mediation meeting,

14 not other hearings.

15 Q.        Did you ever disagree with any of the

16 services being provided to your son after the

17 mediation agreement was entered into?

18 A.        I did express some of my disagreement;

19 however, I never request for a hearing.

20 Q.        When you expressed disagreements, were

21 those issues addressed by the district to your

22 satisfaction?

23 A.        Some of the issue was being addressed,

24 but some of it wasn't.

R.H.
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1 Q.        Did the parents say that they were able

2 to meaningfully participate in their child's

3 education, even though they were not able to read a

4 document?

5 A.        I don't know.

6 Q.        You don't know if they meaningfully

7 participated in their child's education; do you?

8 A.        I do not understand what other parents,

9 what their thoughts are on the IEP meeting.

10                MS. OBOD:  I don't have anything

11           further.

12 BY MS. McINERNEY:

13 Q.        Mandy, I have a few questions for you.

14 A.        Okay.

15 Q.        Do you speak Mandarin at home?

16 A.        Yes.

17 Q.        Is your daughter Jailin identified as an

18 English learner by the School District of

19 Philadelphia?

20 A.        Yes, when she was little.

21 Q.        Have you ever received a NOREP, a notice

22 of recommended educational placement, that was only

23 in English?

24 A.        Are you referring to  NOREP?R.H.
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1 at the transition meeting?

2 A.        I do not remember what was being said in

3 the letter, but I remember my friend Anna requested

4 for the interpretation service.

5 Q.        You mentioned that the interpretation

6 services provided at some of your meetings were

7 deficient, and you said that you knew that because

8 of Anna; can you explain that?

9 A.        What I meant was, for example, at some of

10 the meeting when my friend Anna was accompanying me

11 to those meetings, the interpreter could not

12 translate the term FAPE.  Marie, the teacher, had

13 explained the meaning of FAPE to the interpreter

14 again.  However, she still could not relate the

15 meaning, and therefore my friend Anna has to

16 intervene and explain the meaning to me.  Also

17 another occasion when I want my son to go to Kinney

18 Center because at Kinney Center there is an ABA

19 program, but the interpreter could not explain the

20 meaning of ABA.

21 Q.        Was the interpreter able to explain what

22 you wanted to the people who were at the IEP

23 meeting or was that a problem?

24 A.        Sometimes the interpreter forgot -- left
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1 out some of the content that I express and Anna has

2 to add on to the conversation saying Mandy has

3 mentioned some of the behavior concerns, however

4 the interpreter had missed those information.

5 Q.        Have you consistently requested documents

6 that are draft IEP's, draft documents, that you

7 could have them before your IEP meetings in order

8 to participate in the meeting, in the special

9 education meeting?

10 A.        Yes, I did.

11 Q.        How would having the translated document

12 assist you in participating in an IEP meeting if

13 you had the translated document before you went

14 into the meeting?

15 A.        The benefit of having those document

16 beforehand is that it would help me to have enough

17 time to understand the document's contents and also

18 be able to fully participate in the IEP meeting

19 without any delay.  Also many time my friend Anna

20 is a busy woman, she cannot always be someone I

21 lean on to provide those service to me.

22 Q.        With regard to the ESY services that were

23 offered at one of the meetings that was discussed

24 today, did you after that meeting receive the
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1 communication skill with other peers was decline to

2 only seven percent.

3 Q.        You also mention in March of 2017, we

4 talked about that particular IEP meeting, did

5 Dr. Brand attend that meeting?

6 A.        Yes, he did.

7 Q.        Did that meeting go over all of the

8 recommendations that were provided by Dr. Brand and

9 that's why you recall it as being about the IEE?

10 A.        Yes.

11 Q.        You mentioned that there was a functional

12 behavioral assessment, positive behavior support

13 plan that was developed by the district, but it

14 still has not been translated into Chinese; is that

15 correct?

16 A.        Correct.

17 Q.        When was that functional behavioral

18 assessment and positive behavior support plan

19 discussed by the IEP team, when was it talked

20 about?

21 A.        It was being discussed on the

22 December 5th IEP meeting.

23 Q.        Is it your understanding that the school

24 district does not translate documents until they
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1 that was providing parent input; was that form

2 completed by the preschool teacher in English?

3                THE INTERPRETER:  I missed the first

4           part.

5 BY MS. McINERNEY:

6 Q.        You mentioned there was a form that was

7 completed by I think it was Miss Mary, preschool

8 teacher; was that form completed by the preschool

9 teacher in English?

10 A.        Yes.

11 Q.        So therefore, after she submitted the

12 form, there were corrections that needed to be made

13 because it didn't reflect what you thought, what

14 your opinion was as a parent; is that right?

15 A.        Yes.  Correct.  Because after I have

16 discussed with -- show Anna the form, we together

17 thought the form was not completed accurately.

18 Q.        Did you seek her assistance in order that

19 the information provided to the district would be

20 accurate, did you want to make sure it was

21 accurate?

22 A.        Yes.

23 Q.        You also mentioned that sometimes you use

24 a translation app; how does that work?
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1 Q.        I just have a few follow-ups.  Did the

2 district initially deny your request for an IEE,

3 isn't that why you went to mediation?

4 A.        Correct.

5 Q.        At that time, didn't you request to have

6 the draft IEP's translated into Chinese, but the

7 district refused to do that, and that's why in

8 mediation they agreed they would only translate the

9 final IEP's?

10 A.        The first time they did provide me the

11 IEP draft in Chinese translation.  However, at the

12 mediation meeting, they declined to provide the

13 draft translation.

14 Q.        When did they agree to translate the

15 evaluation?

16 A.        It's when the school district told me

17 that when I agree with the report, I signed on it,

18 then they will send me a copy in Chinese

19 translation afterward.

20                MS. McINERNEY:  After she signs it?

21                THE WITNESS:  Correct, after I sign

22           the report.

23 BY MS. McINERNEY:

24 Q.        Is that true of the NOREP, that you sign
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

T.R. et al., 

Plaintiffs,  

 v. 

The School District of Philadelphia, 

 

Defendant. 

Civil Action No. 15-04782-MSG 

 
 

DECLARATION OF ANNA PERNG 

I, Anna Perng, hereby declare as follows: 

1. I submit this declaration based on my own personal knowledge. 

2. I am a community organizer.  I have helped families of children with disabilities 

in Philadelphia since 2013.  These families either attend schools in the School District of 

Philadelphia (“the District”), receive early intervention services, or receive special education 

services for early learners up to youth aged 21. 

3. In my capacity as an unpaid, volunteer advocate, I work predominantly with 

limited English proficient (“LEP”) parents regarding the special education needs of their 

children.  My volunteer work includes, but is not limited to, assisting parents in understanding 

the special education process and timelines, explaining to parents the rights they have as 

members of the IEP team, and assisting parents in preparing for individualized education plan 

(“IEP”) team meetings.  I also personally attend IEP meetings with families when time permits.   

4. Additionally, I work with a coalition of immigrant-serving organizations, with the 

goal of connecting these families with existing resources that non-LEP families have access to.  
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Many of the parents with whom I speak are LEP and often share with me their experiences with 

IEP meetings during our support group meetings.   

5. I am one of the founders of the Temple Cultural and Linguistic Diversity Project, 

a volunteer-driven effort that grew out of a Philadelphia Autism SEED grant which I wrote in 

2015.  Chinatown Medical Services, Chinatown Learning Center, Elwyn, Children’s Hospital of 

Philadelphia, Chinese Christian Church and Center, Temple University College of Public Health, 

residents, and other leaders worked together to establish a continuum of care serving Asian-

Americans students with disabilities and their families who were falling through the cracks. Until 

recently, Elwyn paid for the translation and interpretation services.  Over the past 4 years, this 

Project has served several hundred families through the monthly workshops, community 

activities, and even research funded through the Patient Centered Outcomes Research Institute 

(PCORI) and PA Department of Education.  This Project also maintains an online support group 

with approximately 50 parents of students with disabilities and connects families with publicly 

available resources that LEP families cannot access due to language barriers. 

6. I have organized and participated in many community meetings, and presented at 

conferences, such as the National Autism Conference, the Kennedy Center Leadership Exchange 

in Arts and Disability (LEAD), and PEAC Inclusion Conference.  In 2015, PaTTAN, a project of 

the Pennsylvania Bureau of Special Education, invited me to join their Parents as Partners in 

Professional Development program. I am a graduate of Temple University’s Competence and 

Confidence Partners in Policymaking for Families of Children in Early Intervention (C2P2EI), a 

statewide training program that provides participants with up-to-date information, leadership 

development training, resources and skills.  In 2015, Governor Tom Wolf appointed me to serve 

on the Governor's Advisory Commission on Asian American Affairs, where I served as the Chair 
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of the Language Access workgroup and later helped lead the Education Workgroup. In 2017, I 

helped the District create its “Policy 138, English Language Development/Bilingual Education 

Program,” advocating for special education to be included in the policy. Finally, in 2018, I 

received an appointment for the Mayor’s Commission on People with Disabilities. 

7. I provided a previous declaration in this case on August 2, 2018, in which I 

explained that LEP families of students with disabilities in the School District of Philadelphia 

fail to receive translation and interpretation services throughout the special education process due 

to the lack of policies, procedures, and practices to ensure access to translation and interpretation 

services for these parents. 

8. Since I submitted a prior declaration on August 2, 2018, the District has 

developed a fact sheet, referred to as “Special Education Parental/Guardian Rights Notice” to 

inform LEP parents of their rights to receive translation and interpretation services.  However, in 

my experience, most parents do not receive this fact sheet.  In addition, this fact sheet requires 

families to “enlist” these services on their own.  Many LEP parents do not understand what this 

means and do not know how to do this.   

9. Since providing my declaration, I have continued advocating for and counseling 

LEP parents of students with disabilities who are not offered translation services or translated 

documents.   

10. Without knowing the contents of the written IEP and other untranslated 

documents, LEP parents lack the opportunity to meaningfully participate in the development and 

revision of their children’s IEPs with other members of the IEP team.   

11. Although the District provides oral interpretation at IEP meetings, all information 

in an IEP is not interpreted for families and this service creates a burden on LEP parents to 
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memorize or transcribe lengthy special education documents. In order to address this issue, I am 

aware of at least one parent who requested to record the oral interpretation but the District denied 

permission.  Being denied reasonable accommodations for parents to better access oral 

interpretation disadvantages LEP parents, especially when the District does not provide 

alternatives, including full translation of the draft IEP document discussed at the meeting.   

12. The District’s position that some parents are not literate should not be used as a 

justification to deny language access through translated documents to an entire class of people 

who are LEP.  If the District is truly concerned with parents who are not literate, it should 

consider alternatives, build capacity to provide reasonable accommodations, and work with 

advocates to develop other supports.  The District should work with advocates to reduce barriers 

for all families to ensure parents have meaningful involvement in the special education process. 

13. Through my community work, I am aware of LEP parents who continue not to 

receive or be offered translated special education documents. All of these parents identify as LEP 

and have been identified as LEP by the District although two parents understand some limited 

English.  None of the parents are able to understand their children’s IEP documents which are 

provided to them in English. Almost uniformly, the parents who I work with do not receive 

complete translations of any special education documents, such as a Notice of Recommended 

Educational Placement (“NOREP”), Functional Behavior Assessment (“FBA”), Positive 

Behavior Support Plan (“PBSP”), progress monitoring reports, and evaluation and re-evaluation 

reports. They only receive these documents in English.   

14. I am aware that the District has Procedural Safeguards translated but many 

parents report to me that they have not received a translated version of this document. 
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15. LEP parents do not receive draft IEPs 10 days before an IEP meeting.  In fact, 

most do not receive draft IEP documents at all prior to IEP meetings. These draft documents are 

almost always in English, sometimes with subheadings translated, and they receive them at IEP 

meetings.   

16. When parents do receive the draft IEP documents prior to the IEP meeting, they 

often do not know that they can request oral interpretation prior to the meeting. They are not 

informed of this by the District in any manner.   

17. Almost all parents do not receive fully translated IEPs after their IEP meetings 

and are not notified that they can request fully translated IEPs.  

18. Based on my experience supporting families, the District does not notify parents 

about the right to receive translated documents. The parents who have received translated 

documents learned of their right to request translations from community advocates and not from 

their schools.  

19. LEP parents are also limited in their ability to participate in IEP meetings due to 

the lack of training and expertise of the interpreters. When interpretation is provided for IEP 

meetings, many parents report to me that the interpretation is not fully accurate or confusing.  

For example, parents have stated that their interpreter did not know what autism was.  As another 

example, one parent attended an IEP meeting with an outside service provider who had to correct 

an interpreter who was interpreting the wrong information during the meeting. In addition, many 

parents report that they do not understand their children’s evaluation results due to the lack of 

clear interpretation of concepts, such as an autism diagnosis or assessment scores. In my 

experience, understanding a child’s evaluation is a necessary prerequisite for parent participation 

in the special education planning process.  Assessments describe data in ways that help the IEP 
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team see how the student fits into a larger group of people, by comparing the scores of that 

student with other same-aged students who have taken the test, and determine areas of deficits 

that require remediation.  Assessments and recommendations in the evaluation form the 

foundation on which special education services and programming are built.  When interpreters 

fail to correctly interpret diagnoses, standardized assessments, subtests, and testing vocabulary, 

families report to me that they are unable to draw conclusions about what their child needs, and 

they are unable to effectively request the services, supports, and assistive technology for their 

children.  

20. Without IEP documents in English and as a result of the lack of accurate quality 

interpretation, parents cannot fully participate in the educational planning process. 

21. Without translated documents, parents feel constrained in their ability to advocate 

for their children with disabilities.  Not having a draft IEP prior to the meeting causes parents 

anxiety because there is insufficient time to organize thoughts or follow what the IEP team is 

communicating or proposing during the meeting.  The parents must rely on the quality of the 

interpretation provided to learn and process information being discussed.  Parents have described 

the pressure experienced in these situations where, without a draft IEP that the parent can 

understand, there are no opportunities to prepare questions for the meeting. 

22. Because they do not receive fully translated IEP documents, parents are uncertain 

about the services that their children receive.  For example, one parent raised concerns during an 

IEP meeting, and the IEP team stated it would consider the parent’s concerns.  However, the 

parent has not received any translation of the IEP and therefore does not know if the IEP 

incorporated the parent’s concerns.  The school has also not responded to the parent’s concerns 

through an interpreter or other form of communication in this parent’s native language. 
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23. I worked with one LEP parent who requested assistance reading his thirteen-year-

old son’s IEP, which was solely in English. He was concerned about his son’s progress. When I 

reviewed the IEP with him, we learned that his son had not been evaluated in over four years, 

contrary to the law’s requirement for triennial re-evaluations, and had not had an IEP meeting for 

two years. The parent informed me that he did not have annual IEP meetings because he could 

not communicate with the school.  

24. LEP parents continue to receive general communications from the school and 

report cards only in English.  Parents report spending a significant amount of time to translate the 

information.   

25. The parent statements presented here reflect my experiences working with LEP 

parents of children with disabilities.   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
T.R. et al., 
 

Plaintiffs,  
 
 v. 
 
The School District of Philadelphia, 
 

Defendant. 

Civil Action No. 15-04782-MSG 

 
 

DECLARATION OF BONITA J. MCCABE 
 

 
I, Bonita J. McCabe, hereby declare as follows: 
 

1. I have worked as an advocate on behalf of children in the special education 

context for over seventeen years. I have worked in full-time, paid positions as well as volunteer 

positions during this time. 

2. Since 2015, I have been employed as the Child Advocacy Director at The Arc of 

Philadelphia (“The Arc”). The Arc’s mission is to advocate with and for all children and adults 

with intellectual and developmental disabilities and their families, to promote active citizenship, 

self-determination, and full inclusion. is an organization that operates nationwide to promote and 

protect the human rights of people with disabilities by advocating for their full inclusion and 

participation in their communities throughout their lifetimes.   The Arc of Philadelphia is 

affiliated with The Arc of Pennsylvania and The Arc of the United States and is a member of the 

SpArc Philadelphia family of organizations.  In my capacity as Child Advocacy Director, I work 

directly with families to ensure their children are appropriately and thoroughly evaluated and 

receive appropriate special education services. My work at The Arc includes, but is not limited 
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to, assisting parents in preparing for individualized education plan (“IEP”) team meetings. I also 

personally attend IEP meetings with families. 

3. Over the past three years, I have attended numerous IEP meetings, including some 

meetings with Limited English Proficient (“LEP”) parents of students with disabilities. 

Additionally, during that time I have supervised four staff members who also attended IEP 

meetings.  As a supervisor, I regularly discuss cases and trends with other Arc staff.   

4. In my experience, a parent’s status as LEP creates many barriers to their ability to 

meaningfully participate in the special education process which need to be addressed in part by 

the District.  

5. LEP parents of students with disabilities are at an immediate and profound 

disadvantage because of their status as LEP. This barrier, alone, makes it challenging for LEP 

parents to meaningfully participate because they are unable to fully understand what is 

happening in a meeting without support. Also, they are unable to speak directly to other meeting 

participants in their own native language. 

6. A parent’s status as LEP creates a huge power imbalance. LEP parents of students 

with disabilities feel like they are at the mercy of the District and are required to vest absolute 

trust in the system. This is not the case for parents who speak English. In my experience, this 

results in the tendency of LEP parents to blindly accept what the District says as true without 

asking questions, even when the parent actually has questions and concerns.  

7. Relatedly, some parents are embarrassed by their LEP status and needing 

additional support and encouragement so that they can fully engage in the process.  

8. High quality interpretation is essential to ensuring that LEP parents of students 

with disabilities can meaningfully participate in the special education process.  
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9. It is extremely difficult to interpret or convey a concept that a person does not 

fully understand. It is almost paradoxical that people who have no understanding of special 

education terms are tasked with helping LEP parents understand the same terms. Providing an 

interpreter who is trained regarding special education terminology is essential to ensuring that 

LEP parents participate in the process.  Interpreters must understand special education terms and 

concepts in order to interpret fully and accurately.  

10. In my experience, the School District of Philadelphia uses interpreters who are 

untrained regarding special education terminology and, as a result, these interpreters do not fully 

understand the terms they are asked to interpret. As such, they are unable to fully and accurately 

convey those terms to LEP parents.  This includes Bilingual Counseling Assistants (“BCAs”), 

language line interpreters, as well as school staff who are also utilized as interpreters for special 

education meetings.   

11. Because LEP parents don’t accurately or fully understand key terms, they are 

unable to meaningfully participate in the IEP process.  

12. Quality interpretation also means providing an interpreter who is trained in the art 

of interpreting and who has had their linguistic skills vetted. Merely being bilingual does not 

qualify a person to provide interpretation services at any meeting. In my experience, the School 

District of Philadelphia routinely utilizes untrained and unskilled individuals to interpret at IEP 

team meetings.  

13. For example, in 2015, after the complaint was filed in this case, I attended a 

meeting with a Spanish speaking parent whom the District knew needed interpretation services. 

Despite that knowledge, they did not arrange for a trained interpreter to be present at the 

meeting. A few minutes before the meeting started, upon my asking about an interpreter, they 
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realized they had not arranged for one to be present. So, they pulled a Spanish speaking regular 

education teacher into the meeting to provide interpretation services for the parent. I do not 

believe she was a Spanish teacher and there was no evidence that the teacher was qualified to 

provide interpretation services.  As a result, the interpreter did not understand her role, failed to 

ensure that the LEP parent understood what was being offered, and the LEP parent could not 

participate in the meeting without my intervention and advocacy.   

14. It is my understanding that the District frequently utilizes teachers and other 

random administrative staff to provide interpretation services to LEP parents of students with 

disabilities. 

15. Additionally, in my experience, the interpreters utilized by the District also fail to 

completely interpret throughout the entire meeting. On average, for every paragraph that is 

spoken in a meeting, the interpreters typically only render two or three short sentences. In my 

opinion, they provide the “cliff notes” version of what has been said, which denies parents full 

participation in the meeting because they are not fully informed about what has been discussed.   

16. Relatedly, interpreters utilized by the District typically only interpret what is 

verbally said during a meeting.  They do not sight translate the entire IEP, evaluation, etc.  

Accordingly, the parent still leaves the meeting without understanding their child’s disability, 

proposed school placement and services.   

17. In my experience, interpreters sit across the table from parents and do not 

interpret documents at all, even if the document is read from during a meeting. This is extremely 

troubling considering parents most often do not receive translated documents, so they cannot go 

back and read the document themselves. The District’s interpreters also do not facilitate parents 
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asking follow-up questions and do not inquire into whether parents need clarification or have 

questions for the group.   

18. Lastly, I do not believe the District typically provides interpretation services at 

meetings such as parent teacher conferences. Parent teacher conferences are an important tool to 

engage LEP parents and ensure children with disabilities are making progress.  

19. The District’s practice of failing to provide quality interpretation services denies 

LEP parents the ability to engage in the special education process and the educational process of 

their children, more generally. 

20. In my experience, including this school year, the School District of Philadelphia 

does not inform parents of their right or ability to request that special education documents be 

translated into a language they can read or understand.  LEP parents have no awareness of a right 

to request translations or how to do this. As such, practically no LEP parent of a student with 

disabilities receive documents in their native language. This includes, but is not limited to, 

special education documents such as evaluation reports, the individualized education plan, and 

progress monitoring reports as well as regular education documents such as report cards.  

21. Parents are not informed of any right to ask for translated documents and 

therefore they do not request translated documents.  

22.  The failure to provide parents with documents in a language they can understand 

results in their not fully understanding their child’s disability and/or what services or program 

their child is being offered.  Accordingly, they are unable to make informed decisions regarding 

their child’s special education program. Not having translated documents also means families are 

not able to review past documents to determine if a child has or has not made progress. 
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23. Notably, in some instances the District does not translate documents that are 

specifically required to be translated such as NOREPS and permission to evaluate forms.   

24. I am currently working with an LEP parent who continues to receive documents 

in English, despite having submitted a written request that the District communicate with her in 

her native tongue. In that case, the District has sent multiple documents to the parent in English.  

25. In my experience, that example is not an anomaly. The District routinely presents 

important documents such as evaluation reports, mediation agreements, NOREPS, and 

settlement agreements to LEP parents in English, even when the parent has affirmatively 

requested documents in their native language or when the District knows they cannot read 

English.  

26. The District’s practice of denying LEP parents of students with disabilities 

documents translated into a language they understand adversely impacts parents’ ability to 

meaningfully participate. 

27. In my advocacy, the result of denying LEP parents translated documents is that 

parents go to meetings without knowing anything about their child’s disability or program. They 

have no way to prepare for these meetings and are therefore unable to engage in conversation at 

the meeting or to understand what occurs at the meeting. As a result, the meetings are very one-

sided. Generally, the District’s representatives talk, and the parent passively listens. 

28. Also, LEP parents I have worked with routinely e-mail me documents and, 

fraught with anxiety, ask me to help them understand what the District is trying to convey to 

them. The Arc is limited in our ability to translate or sight interpret documents for families, 

however, we try to the best of our ability to assist LEP families in understanding documents the 

District sends them in English. The District’s failure to translate documents for LEP parents of 
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students with disabilities results in advocates spending time trying to explain District letters and 

documents to parents.  Of course, most LEP parents have no advocates to support them through 

this process.   

29. Denying parents translated documents also results in families being unable to ask 

questions in meetings, thereby denying them the opportunity to engage in the process and 

meaningfully participate in their child’s education. 

30. Also, the District’s practice of denying translated documents to LEP parents 

inhibits a parent’s ability to participate in other meetings. Because LEP parents do not receive 

translated documents, they cannot participate in parent-teacher conferences, manifestation 

determinations, or any other meetings relating to and impacting the education of their child.  

31. Providing LEP parents with translated documents would have an extremely 

important and positive impact on LEP parents of students with disabilities. It would ensure they 

are able to prepare for meetings in advance and show up to meetings able to engage in an 

informed, two-sided, discussion. Also, providing LEP parents with translated documents would 

allow them to have a way to monitor their child’s progress because they would have a document 

they could refer to which will tell them whether their child is making progress towards IEP 

goals. Fully translating documents such as NOREPS, mediation agreements, IEP’s, progress 

reports, report cards, and settlement agreements would ensure parents are making informed 

decisions regarding their child’s special education program and result in better outcomes for their 

children.  
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8 
 

 

I declare under penalty of perjury under the laws of the United States of America and pursuant to 

and subject to the penalties of 28 U.S.C. § 1746, relating to unsworn falsification to authorities, 

that the foregoing is true and correct to the best of my knowledge, information, and belief.    

 
 
______________________ 
Bonita J. McCabe 

 

       Dated: ________________ 
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13

Welsh, Court Reporter and Notary Public; in
14

and for the Commonwealth of Pennsylvania.
15
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16
17
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1 may be a bilingual counseling assistant that

2 helps, they may call what is now called

3 Language Line, what used to be Pacific

4 Interpreter, that helps with that.  There's

5 many scenarios how that would get filled in.

6                 For me, for example, if I

7 needed to contact a parent because we had a

8 class trip, the student hadn't brought in the

9 permission slip -- we do have the permission

10 slip translated in a number of languages --

11 but the student didn't bring it in, I tell the

12 student if you want to go on this trip I need

13 a permission slip.  So, I'm going to call your

14 home.  And then I just ask the student should

15 I get an interpreter, or should I just call

16 your house, and that's how I would find out,

17 but that's anecdotal and specific to certain

18 situations.

19 Q     Was there any way other than anecdotally

20 that the teacher or principal would know if

21 the parent or guardian of the student had

22 English proficiency?

23 A     I assume, just like with my situation,

24 it's case by case.  If they need to contact
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1 the parent or guardian, they find out.  My

2 understanding, the home language survey is a

3 product of NCLB, No Child Left Behind

4 legislation, every state has to give a

5 proficiency test for English learners, and

6 that was part of that decision.  So, that's

7 why that is part of the procedure for

8 enrollment.  In other words, it's a federal

9 requirement.  So, it follows federal

10 guidelines.

11 Q     To your knowledge, has anything changed

12 since you stopped being a teacher within the

13 School District, that would allow teachers or

14 principals within the school to know the

15 language proficiency of a parent or guardian

16 other than anecdotally?

17 A     I don't know.  What I would usually rely

18 on first is the bilingual counseling

19 assistant.  For example, when we would have a

20 meeting with the student, the parent, and a

21 group of teachers, the bilingual counseling

22 assistant would set that up and would know

23 whether or not interpretation was needed.

24 Q     You mentioned Language Line.  Did you
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1 teacher I never wrote an IEP.  In the school

2 the SEL, the special ed liaison, is

3 responsible for informing classroom teachers

4 who in your class has an IEP, and giving you

5 by October, or when the student arrives, a

6 copy of the IEP at a glance.  So, that's what

7 I have seen.  I'm not familiar with what an

8 entire IEP looks like.

9 Q     With that background, do you have a view

10 about whether or not an IEP plan is an

11 important communication to parents?

12              MS. OBOD:  Objection.  You can

13 answer.

14              THE WITNESS:  I think the IEP is

15 important to parents.  The IEP at a glance is

16 very important for the teacher and the parent

17 because that tells me, as a teacher, what

18 accomodations and modifications I have to

19 make.  So, the IEP at a glance is what is

20 actualized.  I don't know what all is in the

21 IEP, but that's what has to be acted upon.

22 BY MR. SAINT-ANTONINE:

23 Q     And you consider that an important

24 communication to parents and to teachers?
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1 A     The IEP at a glance?

2 Q     Yes.

3 A     Yes.

4 Q     How about an evaluation of a student, is

5 that in your view and experience an important

6 communication to parents?

7              MS. OBOD:  Objection to form.

8 You can answer.

9              THE WITNESS:  You mean the

10 process of creating the IEP?

11 BY MR. SAINT-ANTONINE:

12 Q     At this point I'm asking about

13 evaluations of students.

14 A     Sure.  The parents need to know all

15 along why the student is being evaluated,

16 what's the procedure, the possible

17 consequences.

18 Q     Can you take a look, Dr. Sharer, at page

19 50 of the document?  Do you see the

20 description of bilingual counseling assistant

21 on that page?

22 A     Yes.

23 Q     Is this consistent with your

24 understanding of the role of BCA's?
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1 here, but we didn't talk about that depth of

2 the verbiage in the document.  Like I said, we

3 met in small groups.  So, I'm not privy to all

4 the discussions that happened there other than

5 what would be in the minutes, and I would have

6 to look at those minutes again to see if

7 something was raised.

8 Q     Are you aware of any policies or

9 procedures that informed parents of their

10 rights to either translation services, or

11 interpretation services, or both?

12 A     No.

13 Q     There's a reference in that same

14 paragraph to trained professionals.  Do you

15 see that?

16 A     Right.  The last sentence.

17 Q     The second to the last sentence.

18 A     Right.

19 Q     Of the first paragraph under that

20 heading.

21 A     You mean these services?  Or the

22 district will insure?

23 Q     The sentence begins, these services, and

24 then it goes on to say, shall be provided by
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1 seen the email?

2 A     No.

3 Q     If you take a look on page three of the

4 document with the title, quick reference guide

5 translation and interpretation services, for

6 the record it's a four-page document, does

7 this document look familiar to you at all?

8 A     No.  But I may have seen it somewhere

9 before.  It's far more detailed than anything

10 we ever saw relating to the language policy.

11 Q     As far as you know, have you had any

12 input with respect to the content of this

13 document?

14 A     No.

15 Q     Have you ever seen any previous versions

16 of this document?

17 A     No.

18 Q     Do you have any understanding about how

19 this document relates to the language policy

20 or the handbook that we talked about earlier?

21 A     Glancing through it right now I can see

22 it references BCA's, Language Line.  So, in

23 that sense it's related.  But, as I said, this

24 is very detailed as far as it looks like the
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1 Q     Do you know whether or not this document

2 reflects current policies or procedures of the

3 district?

4 A     I would have to read it to determine

5 that.  I'm not familiar with SEL's protocols.

6 So, I can't say if this is what they do.  And

7 since this says Language Line I assume it's

8 fairly recent.  I really don't know what their

9 protocols are as far as an SEL in establishing

10 meetings with parents.  I don't know how they

11 do that.

12 Q     Let me ask you this, Dr. Shearer,

13 putting this document aside, to your knowledge

14 is there any policy or procedure within the

15 School District currently that specifically

16 addresses the rights of LEP parent or student

17 with disabilities to language services?

18 A     I'm not aware of a policy.

19              MR. SAINT-ANTONINE:  Let's take

20 another short break.

21                          - - -

22              (Whereupon a short recess was

23 taken.)

24                          - - -
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1              C E R T I F I C A T E

2                          - - -

3

4

5              I, Janice L. Welsh, a Notary

6 Public, do hereby certify that the foregoing

7 deposition of Donna L. Sharer, Ph.D., was

8 taken before me, pursuant to notice, at the

9 time and place indicated; that said deponent

10 was by me duly sworn to tell the truth, the

11 whole truth, and nothing but the truth; that

12 the testimony of said deponent was correctly

13 recorded in machine shorthand by me and

14 thereafter transcribed under my supervision

15 and computer-aided transcription; that the

16 deposition is true and that I am neither of

17 counsel nor kin to any party in said action,

18 nor interested in the outcome thereof.

19                 Witness my hand and official

seal this 8th day of December, 2017.

20

21

22                    <%signature%>

                   JANICE L. WELSH

23                    Notary Public

24
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18
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2
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1        A.     -- thank you.

2        Q.     How about the IEP plan itself, it

3 is your understanding that that has to be in

4 writing?

5        A.     Yes.

6        Q.     Do you have any knowledge about

7 the extent to which all the IEP students in the

8 district currently there is a written IEP?

9        A.     Can you say that again?

10        Q.     Sure.  Do you have an

11 understanding now about the extent to which the

12 school is compliant with the requirement of

13 having a written IEP?

14        A.     I don't know.

15        Q.     Do you have an understanding,

16 based on your experience in this school

17 district, about the parent's rights to

18 participation in the IEP planning process?

19        A.     Yes.

20        Q.     What is your understanding?

21        A.     That parents have to have

22 meaningful participation.

23        Q.     What is your understanding of

24 what meaningful participation entails?
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1        A.     I mean I know that -- I believe

2 that they have to be informed about what

3 programs and instructional programs that their

4 children are receiving and be able to

5 contribute to decision making on that.

6        Q.     Does that include having access

7 to the written IEP plan?

8        A.     I don't know.  I would -- I would

9 have to guess on that.

10        Q.     So, you don't know whether in

11 order for the parent's rights to meaningful

12 participation to be fulfilled they have to have

13 access to a written IEP plan?

14        A.     I don't know.

15        Q.     Okay.  Can you -- is there a

16 situation, Ms. Still, in which a parent's

17 rights to meaningful participation would be

18 fulfilled without giving them access to a

19 written IEP plan?

20               MS. OBOD:  Objection.

21               MR. SAINT-ANTOINE:  You can

22         answer.

23               MS. OBOD:  You can answer.

24               THE WITNESS:  Okay.  I don't
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1         she knows, but she's not here as a

2         lawyer.

3 BY MR. SAINT-ANTOINE:

4        Q.     Let me restate the question, Ms.

5 Still, so the record is clear --

6        A.     Yeah.

7        Q.     -- there's a lot of back and

8 forth.

9        A.     Okay.

10        Q.     Are you aware of a situation, Ms.

11 Still, where a parent's right to meaningful

12 participation would be fulfilled even through

13 they were denied access to the written IEP?

14        A.     No.

15        Q.     Okay.  A couple more questions

16 and then we'll take a short break.

17        A.     Okay.

18        Q.     In your present role as Deputy

19 Chief, Ms. Still, do you have any involvement

20 in the budget for the school district?

21        A.     Some.  So, I'm -- I'm -- I think

22 -- I forgot the official title, but I oversee

23 the Title 3 Project, so, those are Federal

24 funds and, so, I kinda determine that budget
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1        A.     Yes.

2        Q.     There's a question here for

3 number two about what language does the parent

4 speak to his or he child most of the time?

5        A.     Yes.

6        Q.     Is that question also intended to

7 identify students that are English learners?

8        A.     Yeah, the -- yes.

9        Q.     Are any of these questions

10 specifically designed to identify parents that

11 are limited English proficient?

12        A.     No.

13        Q.     Are there any questions that are

14 asked of parents or other information collected

15 for the specific purse of identifying parents

16 as limited English proficient?

17        A.     Nothing about their English

18 proficiency, but on the first page, we do

19 collect what their primary language is.

20        Q.     Other than that, any other

21 systematic way of identifying parents limited

22 English proficiency?

23        A.     No, we just go on what they

24 complete here on the EH-40, what they indicate.
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1        Q.     But just knowing their primary

2 language wouldn't tell you whether they had

3 English proficiency or not; is that a fair

4 statement?

5        A.     Yes.

6        Q.     The other two documents,

7 document eight and nine, it sounds like you had

8 some familiarity with them?

9        A.     Yes.

10        Q.     Do you know in what context?

11        A.     I mean, I understand this would

12 be documents are the office of specialized

13 services uses for -- for the different

14 processes they have in place for identifying

15 students with special needs.

16        Q.     Do you remember in what context

17 you saw these documents?

18        A.     No.

19        Q.     Do you know how either the

20 documents, Exhibit-8 or 9 relate to the

21 identification of English learners, students

22 who are English learners?

23        A.     No.

24        Q.     So, I take it you don't know why
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1 the policies, procedures and practices of the

2 district for identifying English proficient

3 parents.

4        A.     Um-hum.

5        Q.     Can you describe for me what

6 those policies, practices and procedure are?

7        A.     Yeah, I mean, we don't identified

8 students as limited English proficient.  We ask

9 for their primary language at the time of

10 enrollment.

11        Q.     You said student --

12        A.     I mean parents, yeah.

13        Q.     So, you ask the parents when they

14 are filling out the EH-40 what their primary

15 language is?

16        A.     Um-hum.

17        Q.     But the current policy doesn't

18 systematically ask for any other information to

19 flag parents with limited English proficient?

20        A.     No.

21        Q.     Does the district compile a list

22 of parents that may or may not be limited

23 English proficient?

24        A.     I'm not sure.
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1 learners and it indicates what their home

2 language is and that's usually the same as

3 their parents.  It's not always, but they would

4 have to ask and find out.

5        Q.     Okay.  So, the systematic

6 question talks about the primary language, but

7 I think that you agree that that doesn't tell

8 you whether they have English proficiency or

9 not.  They could be bilingual, correct?

10        A.     Yes.

11        Q.     So, am I right in terms of member

12 of the school district personnel becoming aware

13 of issues of proficiency by the parent, is it

14 fair to describe that as sort of an ad hoc

15 process?

16        A.     I guess, yes.  We usually just

17 find out from asking them.  As a teacher, with

18 my students, we would have different

19 communications and I would say do you want this

20 in, these different languages for your parents

21 and they would say yes or no.

22        Q.     Okay. And that was -- was there

23 for form that the students filled out for that?

24        A.     No.
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1        Q.     It was just a teacher

2 individually asking a student and relying on

3 the student's feedback?

4        A.     Yeah.  Again, this isn't -- my

5 officer doesn't do the parent outreach as much,

6 so, I can't really speak to systems in place

7 now.

8        Q.     To the extent there is on an ad

9 hoc basis information acquired by a teacher or

10 another school district person about a parent's

11 English proficiency, is that information

12 recorded anywhere in any systematic way?

13        A.     Their English proficiency?

14        Q.     Yeah.

15        A.     No.

16        Q.     Do you know how many parents of

17 students in the school district have limited

18 English proficiency, parents or guardians?

19        A.     No.

20        Q.     Is there any way to compile that

21 information?

22        A.     No.  We collect their primary

23 language.

24        Q.     Is there a reason why on the
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1 EH-40 there was no question for the parent

2 whether they had issues with limited English

3 proficiency?

4        A.     I mean I think the question about

5 -- their question when you're asking for their

6 primary language, that's important to know,

7 what language they primarily use.  That's

8 collected in that way.

9        Q.     Understood, but is there a reason

10 why it doesn't include the additional language

11 about whether they have English proficiency?

12        A.     I don't know the reason for why

13 it's not there.

14        Q.     Going back for a moment to the

15 interrogatory number five.  It includes

16 policies on -- with respect to identifying both

17 students that are English language learners as

18 well as parents with limited English

19 proficiency and identifies a number of

20 documents that we went through, exhibits four

21 through nine, are there any other written

22 documents that you're aware that that relate to

23 identifying parents as limited English

24 proficient?
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1 others are not?

2        A.     That's my understanding, yes.

3        Q.     How about the IEP plan itself, do

4 you know what the policy is for that?

5        A.     I'm not super familiar with it,

6 but my understanding is that there's kind of a

7 protocol to go through to determine if the IEP

8 is translated or not.

9        Q.     And the protocol thank you are

10 referring to, is that a new protocol?

11        A.     I believe it's a practice that's

12 been in place, but recently kinda more

13 formalized.

14        Q.     How far back does the practice go

15 that's been more formalized in the protocol?

16        A.     I'm not sure.

17        Q.     Does it go back before 2017?

18        A.     I believe so.

19        Q.     Do you know how far back it goes?

20        A.     No.

21        Q.     Does it go back before 2016?

22        A.     I don't know.

23        Q.     I think you also mentioned, Ms.

24 Still, providing translation of documents upon
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1         parent and what's in the IEP, if it

2         assists or not to meaningful

3         participate.  I don't know.

4 BY MR. SAINT-ANTOINE:

5        Q.     Well, the law requires a written

6 IEP plan for English speaking parents?

7        A.     Yes.

8        Q.     Can you identify any situation

9 where a non-English speaking parent would also

10 benefit from a written document in the language

11 they could read?

12               MS. OBOD:  Objection.

13               THE WITNESS:  No.

14 BY MR. SAINT-ANTOINE:

15        Q.     Do you know of any situations

16 where a request has been made for translation

17 of an IEP document and the school district has

18 turned down the request?

19        A.     No.

20               MS. OBOD:  Objection.  Just

21         give me a second to object.

22 BY MR. SAINT-ANTOINE:

23        Q.     Do you have any information, Ms.

24 Still, about how many requests now are made?
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1                           - - -

2                C E R T I F I C A T I O N

3

4                    I, JOSEPHINE GUERRIERI,

5      Professional Court Reporter and Notary Public,

6      do hereby certify that the proceedings and

7      evidence noted are contained fully and

8      accurately in the notes taken by me at the

9      deposition of the above matter, and that this

10      is a correct transcript of the same.

11                    I further certify that I am not

12      an attorney or counsel of any of the parties,

13      nor a relative or employee of any attorney or

14      counsel in connection with the action, nor

15      financially interested in the action.

16

                        <%Signature%>

17

18                        Josephine Guerrieri

                       My Commission Expires:

19                        March 23, 2019

20

21             (The foregoing certification of this

     transcript does not apply to any reproduction

22      of the same by any means, unless under the

23      direct control and/or supervision of the

24      certifying reporter.)
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~ pennsylvania u DEPARTMENT OF EDUCATION 

October 31, 2018 

Abena Osei 
Director of Special Education 
Office of Specialized Services 
School District of Philadelphia 
440 North Broad Street 
Philadelphia, PA 19130 

Dear Ms. Osei: 

As the result of a Complaint Investigation Report (CIR) regarding the School District of Philadelphia's 
(SDP) issues concerning the transition process for special education students transitioning from early 
intervention (El) to school-aged programs dated August 9, 2017 and amended on November 14, 2017 
the Bureau of Special Education (BSE) conducted a file review on October 24, 2018. The purpose of the 
file review was: 

• To ensure the .SDP is implementing its evaluation process regarding English Language 
Learners whos.e native language is other than English. Specifically, the BSE looked to see that 
either students were evaluated in their native language or that bilingual counseling assistants 
(BCAs) were used, as well as non-verbal measures to yield accurate information on what the 
child knows anti can do acade.mically, developmentally, and functionally. 

-
• To ensure the SDP has incorporated the established process for complying with Federal and 

State laws with regards to transitioning El students to school-aged programming . Specifically, the 
BSE looked fortimely evaluations and Individualized Education Program (IEP)s and that students 
received Free Appropriate Public Education (FAPE) (documentation of a SDP IEP or continuation 
of El IEP) within the first 10 school days of the 2018-2019 school year. 

The BSE reviewed 50 randomly selected students' files from the spreadsheet which was provided to the 
BSE from the SDP with the names of all students who transitioned from El to school-aged programming 
during the 2018-2019 school year. 25 of those students had a language, other than English, as their 
native language. 

Following are a summary of findings from the file review: 

Native Language Other than English: 

• According to the SDP's 2018-2019 El data, 251 Permission to Reevaluate Forms (PTREs) were 
issued to parents of students whose native language was other than English. 217 evaluations 
were completed for these students. 94 of the evaluations or 43% of the evaluations were 
condl,lcted by bi-lingual psychologists. 

• 20 of 25 files or 80% of the files reviewed revealed that students had some proficiency using 
English either i"eceptively and/or expressively. 

• Only one of the 25 files reviewed, or four percent of the files indicated thatthe evaluation was 
conducted in the student's native language. 24 of 25 files or 96% of the files reviewed revealed 
that the evaluations were not conducted in the students' native languages. 

• Only one of the 25 files reviewed indicated that a BCA was part of the evaluation team. 
• Seven of the 25 files or 28% of the files reviewed indicated that non-verbal measures were used 

to evaluate the students. 

Special Education 
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• Three of the files reviewed were for speech and language evaluations. None of these 
evaluations were conducted in a student's native langue, used a BCA, or non-verbal 
measures. 

• Only one of the 25 reevaluation reports (RR), which were reviewed, indicated that the 
student had limited English proficiency. This box was not checked on 96% of the RRs reviewed. 

• Only two of the files reviewed or eight percent of the files, indicated that the required forms of 
notice, including PTREs, and Notice of Recommended Educational Placement/Prior Written 
Notice (NOREP) were provided to the parents in their native language. The requirement for 
providing notice to pa-rents in their native language is cited in : 

IDEA- §300.503 Prior notice by the public agency; content of notice. 
(a) Notice. Written notice that meets the requirements of paragraph (b) of this section must be 
given to the Parents of a child with a disability a reasonable time before the public agency
(1) Proposes to initiate or change the identification, evaluation, or educational placement of the 
child or the provision of FAPE to the child; or 
(2) Refuses to initiate or change the identification, evaluation, or educational placement of the 
child or the provision of FAPE to the child. 
(b) Content of notice. The notice required under paragraph (a) of this section must include
(1) A description of the action proposed or refused by the agency; 
(2) An explanation of why the agency proposes or refuses to take the action; 
(3) A description of each evaluation procedure, assessment, record, or report the agency used as 
a basis for the proposed or refused action ; 
(4) A statement that the parents ofa child with a disability have protection under the procedural 
safeguards of this part and, if this notice is not an initial referral for evaluation, the means by 
which a copy of a description of the procedural safeguards can be obtained; 
(5) Sources for parents to contact to obtain assistance in understanding the provisions of this 
part; 
(6) A description of other options that the IEP Team considered and the reasons why those 
options were rejected ; and 
(7) A description of other factors that are relevant to the agency's proposal or refusal. 
(c) Notice in understandable language. (1) The notice required under paragraph (a) of this section 
must be-
(i) Written in language understandable to the general public; and 
(ii) Provided in the native language of the parent or other mode of communication used by the 
parent, unless it is clearly not feasible to do so. 
(2) If the native language or other mode of communication of the parent is not a written language, 
the public agency must take steps to ensure-
(i) That the notice is translated orally or by other means to the parent in his or her native language 
or other mode of communication; 
(ii) That the parent understands the content of the notice; and 
(iii) That there is written evidence that the requirements in paragraphs (c)(2}(i) and (ii) of this 
section have been met. 

The results of the file review, with regards to evaluating students whose native language is other than 
English, reveal that the SOP has failed in its obligation to ensure that evaluations are provided and 
administered in the child's native language or other mode of communication and in the form most likely to 
yield accurate information on what the child knows and can do academically, developmentally, and 
functionally. The regulation is cited in: 

IDEA § 300.304 Evaluation procedures. 
(a) Notice. The public agency must provide notice to the parents of a child with a disability, in 
accordance with § 300.503, that describes any evaluation procedures the agency proposes to 
conduct. 
(b) Conduct of evaluation. In conducting the evaluation, the public agency must-
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(1) Use a variety of assessment tools and strategies to gather relevant functional, developmental, 
and academic information about the child, including information provided by the parent, that may 
assist in determining-
(i) Whether the child is a child with a disability under § 300.8; and 
(ii) The content of the child's IEP, including information related to 
enabling the child to be involved in and progress in the general education curriculum (or for 
(c) Other evaluation procedures. Each public agency must ensure that-
(1) Assessments and other evaluation materials used to assess a child under this part-
(i) Are selected and administered so as not to be discriminatory on a racial or cultural basis; 
(ii) Are provided and administered in the child's native language or other 
mode of communication and in the form most likely to yield accurate information on what the child 
knows and can do academically, developmentally, and functionally, unless it is clearly not 
feasible to so provide or administer; 

The file review revealed that the SOP failed to implement its own procedures with regards to evaluating 
English Language Learner (ELL) students as follows: 

"English language learners (ELL) student's language proficiency is assessed through 
standardized measures, such as the WIDA. The WIDA Screener is an English language 
proficiency assessment given to incoming students in Grades 1- 12 to assist educators with 
the identification of students as ELL. If a student is not proficient, the appropriate bilingual 
psychologist will be assigned. If not f easible, psychologists will use SDP Bilingual Counselor 
Assistants (BCA) and/or nonverbal measures that are appropriate for the student's known 
level of language. " 

All of the evaluations reviewed, except one, were conducted entirely in English without the use of a BCA 
or a bi-lingual psychologist, despite the clear need for a bi-lingual evaluation . In so doing, the SOP failed 
to conduct evaluations in the form most likely to yield accurate information regarding what the students 
know and can do academically, developmentally, and functionally. 

As a result of this file review the SOP is required to complete the following corrective action with regards 
to evaluating students whose native language is other than English: 

• Establish a more accurate reporting of student's native language and English proficiency for 
students transitioning from El to school-aged programing. _ 

• Revise the SOP's procedures for evaluating students whose primary language is other than 
English to align with the requirements of 34 C.F.R. 300,304 (c)(1)(ii), including speech and 
language evaluations. 

• Reconvene the IEP teams for the 123 students whose evaluations were not conducted by bi
lingual psychologists and have the teams make a determination as to whether or not 
reevaluations need to be conducted, with consent of the parent, in order to ensure that the 
evaluations yield accurate information on what the child knows and can do academically, 
developmenta!ly, and functionally. 

• Provide staff development to all relevant staff with regards to conducting evaluations for ELL 
students, including the completion of the English Proficiency check box on the ER/RR. 

• Issue a memorandum/email to all relevant staff to verify that the SOP is in compliance with the 
regulation cited above, ensuring that the SOP provides the required documents (PTE/PTRE, 
NOREP, Consent for initiation of special education services, Consent to excuse an IEP team 
member from an IEP team meeting, Notice that fully informs parents of the requirements 
regarding the confidentiality of personally identifiable information , and Procedural Safeguards 
Notice) to parents in their native language 
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FAPE: 

• 46 of 50 files or 92% of the files reviewed revealed that students were provided with FAPE within 
the first 10 school days of the student's enrollment for the 2018-2019 school year when 
the SOP issued the parent either a NOREP for continuation of El comparable services or a 
NOREP for a new SOP IEP. 

• Four of 50 files or eight percent of the files reviewed revealed that students did not have an IEP in 
place within the first 10 days of their school enrollment and were denied FAPE, but for no more 
than 32 days at the maximum. 

The findings from the file review reveal that the SOP has greatly improved in its efforts to incorporate the 
established process for complying with federal and state laws with regards to transitioning El students to 
school-aged programming and ensuring that students transitioning from El to school-aged programming 
are provided with FAPE within the first 10 school days of their school enrollment. 

As a result of the file review the following students are owed compensatory education from 
September 11, 2018, which is 1 O school days from the first day of school on August 27, 2018, to the date 
that the SOP implemented an IEP for each individual student: 

STUDENT NAME 

The Superintendent or his designee will convene a meeting to develop a compensatory education 
agreement and issue a NOREP to the parent of each student listed above to approve or disapprove of 
the compensatory education agreement. The amount of compensatory education services to be 
provided will be the number of hours of special education and related service support per day as required 
in the student's El IEP from September 11, 2018 to the date the that the SDP's IEP was implemented. 

The calculation for compensatory education services excludes student absences, holidays, and school 
closings. The compensatory education may take the form of any appropriate developmental, remedial or 
enriching educational service, product, or device that furthers the goals of the student's program or 
other\,vise assists in overcoming the effect of the disability. The compensatory education shall be in 
addition to, and shall not supplant educational services, products, and/or devices that should 
appropriately be provided by the school district through the student's IEP to assure a meaningful 
educational process. The exact nature, delivery schedule, and logistics of the compensatory education 
are to be determined at the meeting, based on the student's needs. 

Should the parent and the SOP be unable to come to an agreement, the SOP will submit a written 
request for assistance from the BSE by December 21, 2018, to include a list of the proposals for 
compensatory education from each party, and signed by both parties. This request is to be sent to: 
Walter L. Howard, Chief, Division of Monitoring and Improvement - East, Pennsylvania Department of 
Education, Bureau of Special Education, 333 Market Street, 7th Floor, Harrisburg, PA 17126-0333, Fax 
(717) 783-6139. 

As verification of the required corrective action please forward the following documents: 

• Procedure for identifying El transitioning students' primary language. 

• Revised procedures for evaluating students whose primary language is other than English. 
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• A spread sheet including all ELL students who transitioned from El to school-aged programs 
during the 2018-2019 school year and whose evaluations were not administered by a bi-lingual 
psychologist. The spread sheet should include name of student, native language, date of RR, 
date that IEP team reconvened to discuss RR, outcome of the IEP team meeting. 

• A copy of the training information and meeting agendas, including dates, which have been 
provided to all relevant personnel, regarding the administration of evaluations for ELL students, 
including the completion of the English Proficiency check box on the ER/RR 

• A copy of the memorandum/e-mail , which has been issued to all relevant staff regarding the 
provision of required documents in a parents' native language. 

• A copy of the plan for compensatory education and a copy of the Compensatory Education 
NOREP/Prior Written Notice, which has been issued to the parent of each of the students listed 
above. 

Please send these documents to my attention at: Pennsylvania Depar,tment of Education, Bureau of 
Special Education, 333 Market Street, 7th Floor, Harrisburg, PA 17126-0333, no later than Friday, 
December 21, 2018. 

Following receipt and review of the corrective action documents I will make a determination if any further 
corrective action is required, including a follow-up file review of ELL students who have been evaluated 
by the SOP. If you have any questions or need assistance regarding the information in this letter, you 
may contact me at (610) 642-1237 or by email at rfurman@pa.gov. 

Thank you for your cooperation. 

Sincerely, 

If~ J , ~/ £J/u 
Ruth B. Furman 
Division of Monitoring & Improvement - East 

cc: Dr. William Hite, Jr., Superintendent 
Natalie Hess, Deputy Chief, Office of Specialized Services 
Kim Mecca, Executive Director 
Sean J. McGrath, Esquire, Complainant 
Lisa Werts, Program Manager · 
Quiana Carthen, SOP El Coordinator 
Dr. Schehera Coleman, SOP Coordinator for Psychological Services 
Debra Heaven, SOP Coordinator for Speech and Language Services 
Walter L. Howard, Chief, Division of Monitoring & Improvement - East 
Carey Zeigler, BSE Adviser 
John Murphy, SSE Adviser 
Central File 
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Madeline Perez 

1 IN THE UNITED STATES DISTRICT COURT 
2 FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

* * * 

T. R. , et al . , 
Plaintiffs, 

v. 

SCHOOL DISTRICT OF 
PHILADELPHIA, 

Defendant. 

* * * 

CIVIL ACTION 

NO. 
15-cv-4782 

Monday, February 12, 2018 
* * * 

Oral Sworn Deposition of 
MADELINE PEREZ, taken pursuant to Notice, 
held at the Law Offices of Dilworth 
Paxson, 1500 Market Street, Suite 3500 
East, Philadelphia, Pennsylvania, 
beginning at 10:11 a.m., on the above 
date, before Brandy M. Christos, 
Registered Professional Reporter, 
Certified Court Reporter, and Notary 
Public, there being present. 

* * * 
GOLKOW LITIGATION SERVICES 

877.370.3377 ph j 917.591.5672 
deps@golkow.com 
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1 APPEARANCES : 
2 

Madeline Perez 

3 THE PUBLIC INTEREST LAW CENTER 
BY: MICHAEL CHURCHILL, ESQUIRE 

4 1315 Walnut Street, Suite 400 
Philadelphia, Pennsylvania 19107 

5 (215) 346-6906 
mchurchill@pubintlaw.org 

6 Representing the Plaintiff 
7 

DILWORTH PAXSON, LLP 
8 BY: MARJORIE McMAHON OBOD, ESQUIRE 

BY: DANIELLE M. GOEBEL, ESQUIRE 
9 1500 Market Street, Suite 3500 East 

Philadelphia, Pennsylvania 19102 
10 (215) 575-7000 

MObod@dilworthlaw.com 
11 DGoebel@dilworthlaw.com 

Representing the Defendant 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

ALSO PRESENT: 
JAVIER AGUILAR, 
Spanish Interpreter 
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1 

2 

3 

Madeline Perez 

* * * 
I N D E X 

4 WITNESS: 

5 MADELINE PEREZ 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

EXAMINATION BY: 

MS. GOEBEL 

MR. CHURCHILL 

* * * 
E X H I B I T S 

PAGE 

4, 108 

100 

NUMBER DESCRIPTION PAGE 

Perez-1 Settlement Agreement, 

7 pages 26 

Perez-2 First Amended Class Action 

Complaint, 78 pages 90 

Perez-3 Verification 91 

Perez~4 Plaintiffs' Objections and 

Supplemental Responses to 

Defendant School District of 

Philadelphia's First Set of 

Discovery Requests, 14 pages 93 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Madeline Perez 

* * * 
(JAVIER AGUILAR, 

Interpreter, was duly sworn to 

translate the following from 

English to Spanish and Spanish to 

English.) 

* * * 

MADELINE PEREZ, having been 

first duly sworn through the 

Interpreter, was examined and 

testified as follows: 

* * * 

(It is hereby stipulated and 

agreed by and between counsel that 

reading, signing, sealing, filing 

and certification are waived; and 

that all objections, except as to 

the form of the question, will be 

reserved until the time of trial.) 

* * * 
EXAMINATION 

* * * 

BY MS. GOEBEL: 

Q. Good morning, Mrs. Perez. 

Golkow Litigation Services Page 4 

Case 2:15-cv-04782-MSG   Document 113-23   Filed 11/04/19   Page 5 of 35



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. 

A. 

Q. 

A. 

Madeline Perez 

Was that Ryann Rouse? 

Who is Ryann Rouse? 

She is at Building 21. 

I usually talk through an 

interpreter, so I don't know names or 

faces, I just talk to whoever is there 

with an interpreter. 

Q. Where were you when you made 

the request? 

MR. CHURCHILL: Objection. 

What request are you talking 

about? What time? 

MS. GOEBEL: She's speaking 

generally about the IEP meeting. 

MR. CHURCHILL: You said, 

where were you, so I assume you 

had some particular time you were 

concerned about. Identify what 

time you are concerned with. 

BY MS. GOEBEL: 

Q. Is there more than one time 

you asked for translation? 

A. Almost every time I go to 

the IEPs I ask for translation because 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Madeline Perez 

they are in English. 

When I came here to 

Philadelphia and I enrolled my children, 

my kids didn't speak English at the time 

either and I signed some papers the 

district gave me to enroll the children 

and I requested that all documents be 

translated because of that same reason. 

Q. Ms. Perez, what's your 

10 education? 

11 

12 

A. 

Q. 

High school. 

Where did you go to high 

13 school? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

In Puerto Rico. 

Do you speak any language 

other than Spanish? 

A. No. 

Q. Can you read Spanish? 

A. 

Q. 

English? 

Yes. 

Do you ever speak in 

A. No. Just II good morning, 11 I 

can say that, but not -- I'm not able to 

carry a conversation with a person. 
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1 

2 

Q. 

A. 

Madeline Perez 

Can you read in English? 

Well, things, if they give 

3 me a form that requires my name, the 

4 date, my address, those type of things, 

5 I've had to fill out many of them and I 

6 can do that. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. When did you come to the 

U.S. from Puerto Rico? 

A. In 2012 here to 

Philadelphia, in May. 

Q. Did your children come with 

you at that time? 

A. Yes. 

Q. Have you had any jobs in the 

United States? 

A. 

Q. 

A. 

No. 

Have you taken any classes? 

I've gone to parents 

meetings, parents class, I think it's 

called. 

Q. What kind of class is that? 

A. It's training provided by 

Philadelphia HUNE, H-U-N-E. 

Q. Was that a literacy class? 
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1 

2 

3 

4 

5 

6 

7 

Madeline Perez 

with the children's issues; medical 

appointments, IEP meetings, take them to 

their medical appointments. 

Q. Has he been to any school 

meetings with you? 

A. 

Q. 

No. 

And you don't talk to him at 

8 all about what happens at those meetings? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. No. 

Q. Does he know that you're a 

part of this lawsuit? 

D.R. 

A. 

Q. 

No. 

Does he know that liJII and 

and - are part of the lawsuit? 

A. 

Q. 

No. 

Does he know that liJII and 

D.R. and - get special education 

services from the school? 

A. Yes, he knows they have 

problems and that they are in special 

education, just as he knows that I take 

them to their appointments, medical 

appointments, and they take medication. 

Q. Does he know anything about 
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Madeline Perez 

1 what kind of services the children 

2 receive? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. He knows that they have 

psychiatric issues, that they are in 

special education, and that I seek for 

help for them to get them to interact in 

society in English with other kids and so 

on. 

Q. What is your understanding 

of - diagnosis? 

A. He has ODD, ADHD and autism. 

Q. And how do you know that? 

A. Because they've told me so. 

The ADHD was diagnosed by the 

psychiatrist. The ODD too. And the 

autism, because he was evaluated at the 

autistic center. 

Q. I'm sorry. Going back to 

the ADD (sic), you said "they" told you. 

A. 

Q. 

A. 

Who are you referring to? 

ODD. 

ODD. 

Who told you that? 

The psychiatrist. That it's 
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17 

Madeline Perez 

challenging. I don't understand the 

concept of ODD myself, but he is defiant 

to authority. 

Q. Was that a school district 

psychologist? 

A. No, this is -- no, this is a 

psychiatrist I take him to. I don't know 

if the school district has come up with 

that diagnosis. And if they have claimed 

that he has that, I'm sorry, I don't read 

English, so I don't know. 

Q. Have you ever told the 

district, either at an IEP meeting or 

otherwise, that  goes to a 

psychiatrist? 

A. Yes, always. 

Q. So the district is aware of 

18 that issue? 

19 

20 

21 that? 

22 

A. 

Q. 

A. 

Yes. 

And how did you communicate 

Through the interpreter who 

23 

24 

is present at the time. 

Q. What do you understand to be 
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Madeline Perez 

Q. And that was you learned 

that through an IEP meeting? 

A. Yes. Correct. 

Q. Did you have the chance to 

ask questions about that? 

A. Yes. 

Q. What kind of questions did 

you have? 

A. 

Q. 

I don't understand. 

Did you have the chance to 

J.R. ask questions about learning needs 

or what the school could do for him? 

A. Yes. Yes, about learning 

disability or -- I'm sorry if I am 

pronouncing it wrong. How the school can 

help .him. Right now they're taking him 

out of his regular classroom, put him 

aside to help him with his weak areas, 

which is writing, reading and math. 

Q. And how do you know that 

they're doing that? 

A. Because they tell me so and 

he also tells me that they pull him out 

of his classroom to another classroom. 
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Madeline Perez 

1 Q. Do you think that special 

2 instruction is helping-? 

3 A . I would say it helps. Any 

4 help is help. 

5 Q. What do you understand to be 

6 D.R. special education needs? 

7 A . I would say reading and 

8 math. She struggles with reading and 

9 math. 

10 Q. And how do you know that? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Because math is numbe~s, 

it's not like a language. I mean one, 

one, plus one. And I have observed how 

she adds and subtracts and she's not 

doing it right. Usually they let her use 

a calculator for math so she can do her 

work and problem solving, math problem 

solving. 

Q. Did someone at the school 

tell you that was having problems 

with math? 

A. Yes, the special education 

helps her with reading, math and writing. 

Q. You mentioned that she gets 
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Madeline Perez 

accommodations that the school is doing 

D.R. to help with her reading? 

A. I don't know at school, but 

at home I play audios so she can listen 

to them. 

Q. Did someone suggest to you 

that that would be helpful for her? 

A. Yes. Special education 

teacher recommended that when she was 

only beginning here in the school. 

Q. Has that been helpful? 

A. 

Q. 

Yes. 

Do you recall signing a 

settlement agreement for your son  in 

February of last year? 

A. What kind of settlement? 

Q. An agreement about moving 

him out of the School District of 

Philadelphia to a private school. 

A. Oh, yes. Devereux's. 

Q. How did that agreement come 

about? 

A. There was a meeting where 

Mimi Rose, who is an attorney, was 
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MR. CHURCHILL: 

a break for a minute? 

Can we take 

MS. GOEBEL: Sure. 

* * * 

(Whereupon, a short break 

was taken.) 

* * * 

(Whereupon, the court 

reporter marked Exhibit Perez-1 

for purposes of identification.) 

* * * 

1 2 BY MS. GOEBEL: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. Ms. Perez, I'm going to show 

you a document that's been marked as 

Perez-1. 

Do you recognize this as the 

settlement agreement for your son llill? 

page. 

A. Yes. 

Q. If you'd turn to the last 

A. 

Q. 

Is that your signature? 

Yes. 

And it's dated February 

27th, 2017; correct? 
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15 

A. 

Q. 

Madeline Perez 

Yes. 

Where were you physically 

when you signed this? 

A. I don't remember. 

Q. Was there a meeting with 

your attorney? 

A. I think it was Mimi Rose 

with me and she gave me this to sign at 

Philadelphia HUNE. That's how I learned 

about Mimi Rose, through Philadelphia 

HUNE. 

Q. 

Spanish? 

A. 

Q. 

Does Mimi Rose speak 

No. 

So was there an interpreter 

16 there? 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

Yes. 

So did you understand this 

agreement when you signed it? 

A. It was explained to me what 

it was about. 

Q. So you felt comfortable 

signing it based on the explanation that 

you got? 
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6 

Madeline Perez 

update on how -is doing on his goals? 

A. We usually talk about how 

he's doing. We just talk about how he's 

doing in school, how he's doing 

basically. 

Q. So you get like a general 

7 idea of what his· progress is? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

Yes. 

You said that he's doing 

well; he's making progress? 

A. Yes. 

Q. 

A. 

At that 

Slowly, but surely. That's 

important thing, that he makes progress. 

Q. At the IEP meeting at 

Devereux, did you ask for translation of 

any documents? 

A. Yes. They said they would 

get them to me. 

Q. Did you ask through 

Elizabeth? 

A. 

Q. 

A. 

Correct. 

And what was the response? 

That they would get them to 

Golkow Litigation Services Page 43 

Case 2:15-cv-04782-MSG   Document 113-23   Filed 11/04/19   Page 17 of 35



Madeline Perez 

1 me. 

2 Q. Who said that? 

3 A. The person who was on the 

4 phone. But when I went I the in person, 

5 special education teacher. 

6 Q. The Devereux special 

7 education teacher? 

8 

9 

A. 

Q. 

Yes. 

And did you ever get those 

10 documents? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Completely in Spanish, no. 

What do you mean? 

Like everything else, they 

just have the title in Spanish, but not 

the body of the text, and the summary is 

in English. They told me that I would 

receive something by mail, a package that 

is in Spanish. That was the only school 

that has told me that I will get 

something at least by mail in Spanish. 

Q. Was that the teacher at 

22 Devereux who told you you would get it in 

23 the mail? 

24 A. Yes. Correct. 
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Madeline Perez 

Q. Was there anyone from the 

school district who was at that meeting 

that you asked for translated documents? 

A. No, not from the school 

district. 

Q. And you didn't bring your 

attorney to that meeting; correct? 

A. No. 

Q. Why not? 

A. 

Q. 

It was not necessary. 

Have you brought Mr. 

Churchill to any IEP meetings? 

A. Never. 

Q. Did you ever make any 

request in writing for translated 

documents? 

A. No. Nobody told me I had to 

do it in writing. 

Q. After you signed the 

settlement agreement that is Perez-1, did 

you ever request a translated document 

from someone at the school district? 

A. This one? (Indicating.) 

Q. Right. After that. 
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Madeline Perez 

A. Yes, I read several 

Complaints before I joined the case and 

this was to obtain the documents in 

Spanish. 

Q. What do you mean you read 

several Complaints? 

A. What the paper said. 

Q. Are you talking about 

something that was filed in court? 

A. That there were several 

parents like me who don't get the 

documents in Spanish. 

Q. Where did you get that from? 

A. At Philadelphia HUNE there 

were several parents with the same 

problem, we talked about it there. When 

we asked documents to be translated into 

Spanish, mostly what they translate is 

oply the headings, the titles to Spanish, 

and the summary comes in English 

nonetheless . I don't think that's a 

translation into Spanish. To me, to 

translate it to Spanish is that 

everything is in Spanish. 
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Madeline Perez 

1 Q. Who are the other parents 

2 that you were talking to? 

3 A. I didn't get their names, 

4 but there were two or three parents 

5 there, I don't know their names, but we 

6 were talking about how important it would 

7 be to have the documents translated. 

8 

9 

10 

11 

12 

Q. Are those parents of 

children receiving special education 

services? 

A. Yes. Yes, there's all kinds 

of parents with children with special 

13 needs. Not like my case, but there's 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

other ones in wheelchairs or disabled, so 

they all have different needs. 

Q. I think earlier that you 

said you read several Complaints from 

other parents. 

What were you talking about? 

A. About the Spanish topic. 

The talk of the parents saying, look, 

look at my document, it only has the 

header in Spanish, and another will say, 

yeah, look at mine, you know, stuff like 
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10 

11 

case? 

A. 

Q. 

Madeline Perez 

No. 

What do you want out of this 

A. To have the documents in 

Spanish in order to get more help for my 

children. I can be more helpful if I 

have everything in Spanish. 

So I say it again, it's 

three different children with three 

different needs. Having it in Spanish, I 

can go refer to it and know what's going 

12 on. Because the diagnosis changes, their 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

progress, how much they're progressing. 

Q. But you did receive some 

documents fully translated, right? 

A. Yes. Yes, I learned this 

morning about two evaluations of -

which I didn't know they had been 

translated. And they came with the IEP 

and the titles came in Spanish, the rest 

is in English. I'm assuming it's about 

the same thing, it's all in English. 

Q. But it wasn't all in 

24 English. 

Golkow Litigation Services Page 52 

Case 2:15-cv-04782-MSG   Document 113-23   Filed 11/04/19   Page 22 of 35



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A . 

Q. 

Madeline Perez 

No. 

If the special education 

teacher said that it was a few hours 

long, does that sound about right to you? 

A. Not a lot of hours. Not a 

long -- very long meeting. 

Q. More than one hour? 

A. I couldn't tell how long. 

It's never more than two or three hours. 

It's not a whole-day meeting. 

Q. But like two or three hours, 

is that about right? 

A. One or two would be a lot. 

To me, it would be a lot. 

Q. Who interpreted at that 

meeting for you? 

D.R. A. With I went several 

times with the special education teacher; 

Once I went with Carmen Cruz from 

Philadelphia HUNE. And the other two I 

went with Philadelphia HUNE. Ms. Lugo 

accompanied me to one of them. And on 

23 other occasion Mr. Alex. 

24 Q. Who's Mr. Alex? 
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1 

2 

A. 

Q. 

Madeline Perez 

He's from Philadelphia HUNE. 

Did anybody at that meeting 

3 ask you about what strategies work at 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

home with D.R. ? 

A. I don't remember. 

Q. Do you remember that someone 

at the meeting suggested using lunch or 

after-school detentions as a tool with 

,D.R. ? 

A. I think she was in detention 

once in that school, only once I think 

she was in detention. If there were 

more, I don't remember. 

Q. Do you remember that the --

that it was suggested to use detention 

and you said that that wasn't a good 

strategy? 

for D.R. 

A. 

Q. 

translated? 

I don't remember. 

Did you ask at that meeting 

for documents to be 

A. Yes. They gave me the 

parents rights in Spanish and the 

policies. I've always received that 
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Madeline Perez 

1 completely in Spanish at the IEP 

2 meetings. 

3 Q. Did anyone tell you that the 

4 IEP was going to be translated for you? 

5 A. Yes, they said they would 

6 give me a translated copy. There was a 

7 time that I went to -- I don't remember 

8 if it was Ms. Lugo or Mr. Alex and they 

9 gave me the translated IEP. And she 

10 said, sorry, it's translated, but not 

11 well translated. And that's when I 

12 

13 

14 

15 

realized the only thing that was 

translated was the title, the header, and 

not the body. 

Q. Who said it wasn't well 

16 translated? 

17 

18 

19 

20 

21 

22 

23 

24 

A. The person, the teacher who 

gave me the document. 

Q. At the IEP meeting? 

A. She said, this ' what lS we 

could translate. She's the only person 

who has apologized and said, look, it's 

not all translated, but there's something 

translated. 
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Q. Did you ask for the whole 

thing to be translated? 

A. Yes, to Spanish. 

Q. Did they tell you that they 

would do that for you? 

A. She said this was the best 

they could have translated. 

Q. 

A . 

Q. 

Who was that? 

I don't remember her name. 

Was it Mrs. Smith, Deanna 

11 Smith? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

I don't remember. 

With your interpreter there, 

were you able to participate in that 

meeting? 

A. 

Q. 

Yes. 

Did anyone at the district 

ask you if you understood what was going 

on in the meeting? 

A. Not from the school 

district. At the end, I just told the 

person who was translating to me that I 

wished I had the translated version in 

Spanish, because they give it to me in 
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Madeline Perez 

English like that. 

Q. 

from D.R. 

closed 

A. 

Q. 

for 

A. 

Q. 

A. 

a 

Do you ever get phone calls 

school? 

From the current school? 

Yes. Like if the school's 

snow day, for example. 

Yes, they do call me. 

Are they in Spanish? 

Yes. Mrs. Vegas calls, she 

speaks Spanish. 

Q. Do you get like automated 

phone calls from the school? 

A. Yes. 

Q. Are those in Spanish also? 

A. Yes. They call in English 

first, they hang up, and then the 

automated 

Q. 

about D.R. 

A. 

system kicks in. 

Do you get progress reports 

? 

They've always given me the 

progress notes in English and in Spanish. 

For 11111, D.R. , lill, all the ABC's, 

their progress reports are always in 

Spanish. And if they're in English, then 
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they make them available to me later 

through -in Spanish. 

Q. Did you collect documents 

for your attorney for this lawsuit? 

A. Yes, what I have. 

Q. What did you do to gather 

the documents? 

A. I keep every document the 

school gives me. 

Q. And did you give all of 

those to your attorney? 

A. Yes. 

Q. Including the progress 

reports? 

A. I don't remember if I did 

16 that. 

17 

18 

19 

20 

21 

22 

23 

24 

Q. Are there any other school 

documents that you didn't give to your 

attorney? 

A. Just what the school gives 

me, that's what I give them. The IEPs, 

evaluations, everything. 

Q. Where do you keep those? 

A. My home, at home. 
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Madeline Perez 

1 homework, projects, things like that. 

2 And they do other things in addition. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. Why have you brought someone 

from HUNE to the IEP meetings in the 

past? 

A. Because I don't know 

English. 

Q. So you'd bring them purely 

to interpret for you? 

A. Yes. 

Q. Does the HUNE advocate ever 

express any opinions about the services 

for your kids? 

A. She just translates what I 

need. 

Q. Do you talk to the HUNE 

advocate before the meeting to prepare? 

A. No. You mean if I meet at 

an office before I go to the meeting at 

the school? Is that what you're asking? 

Q. Right. 

Do you ever talk to the 

person from HUNE just to go over what's 

going to happen at the meeting? 

Golkow Litigation Services Page 78 

Case 2:15-cv-04782-MSG   Document 113-23   Filed 11/04/19   Page 29 of 35



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Madeline Perez 

that input? 

A. Yes, the district listens to 

the input of the after-school or my 

concerns. The problem is not listening 

to me; the problem is, I don't have the 

papers to read in Spanish. 

Q. But even without the papers, 

you're able to ask questions? 

A. Yes, I can ask questions, 

but if something happens like I forget, 

I'd like to have the documents in Spanish 

so I can go over them. 

Q. Isn't there someone you can 

talk to if something happens? 

A. I don't have anybody around 

the clock to read to me what it says in 

English. 

Q. I'm sorry. 

I meant, if a problem comes 

up with one of the children, can't you 

reach out to someone at the school about 

that problem? 

A. When something happens to 

the children, I go in person to the 
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Madeline Perez 

1 Q. Do you think that they would 
l 

2 be helped if they had summer school 

3 services? 

4 

5 

A. 

Q. 

Yes. D.R. would. 

And have you ever discussed 

6 at IEP meetings getting summer services 

7 for 

8 

9 

10 for 

D.R. 

D.R. 

A. 

Q. 

? 

No. 

Did you know that the IEPs 

and for 1111 and llillll say 

11 they do not need summer services? 

12 MS. GOEBEL: Objection. 

13 That's not true. 

14 MR. CHURCHILL: That is 

15 true. But anyway. 

16 BY MR. CHURCHILL: 

17 

18 

19 

20 

Q. Do you have any knowledge of 

what the IEPs say are needed for 

in the way of summer services? 

A. No, because D.R. 

D.R. 

has only 

21 participated once in summer school. 

22 

23 

24 

Q. And have they 

Has anyone at the school 

district during the IEP told you that 
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discussed with -- I'm sorry, we already 

asked that one. 

Do you believe you could be 

D.R. a more effective advocate for if 

you had a translated IEP for her before 

the meeting took place? 

A. Yes. 

Q. And would that be true also 

for flllll? 

A. Yes. And lilll- What is in 

11 my interest is to have the documents in 

12 Spanish. 

13 Q. Now, let us -- would you 

14 look at Perez No. 4? 

15 And on page 7, in the middle 

16 of the page it says, 

• 
18 

19 

20 

21 

(sic), Madeline Perez and 

guardians that live with L.R. 

Is that true? 

Yes. 

are 

22 

A. 

Q. And did you provide that 

23 

24 

information to me to provide to the 

school district? 
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14 

15 

16 
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Madeline Perez 

acceptable. 

Did you have IEP meetings 

without any interpreter being provided by 

the school district? 

A. Yes. Sometime, yes. For 

example, there was a time that there was 

no interpreter, but Dr. Rivera was there, 

who was the principal. And whatever 

translation they provide will never be 

the same as having it written in Spanish. 

What I am interested in is having the 

document in Spanish, because the 

translator tells me what's going on at 

the moment right there, but I might 

forget what it was about. 

MR. CHURCHILL: I don't 

think I have any further 

questions. 

MS. GOEBEL: I have some 

follow-up. 

* * * 
EXAMINATION 

* * * 
24 BY MS . GOEBEL: 
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Madeline Perez 

1 Q. Have you ever had an IEP 

2 meeting where there was no interpreter? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. If we're talking about 

somebody like Mr. Rivera or a teacher, 

yeah, he interpreted once he was present. 

But the ratio of interpretation was not 

the same as -- I saw that they were 

talking back and forth, but not 

interpreted everything to me. 

Q. 

A. 

What IEP meeting was this? 

One of many in Hunter. 

don't remember the date. 

Q. It was at Hunter? 

A. In Hunter. 

Q. Was that for lill? 

A. No, I think it was for 

D.R. I think it was for D.R. 

Q. It would have been a few 

years ago, right? 

A. 

Q. 

Yes. 

You're saying that the 

principal, Mr. Rivera, was the 

interpreter, right? 

I 

A. Yes. But Mr. Rivera was not 
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Madeline Perez 

1 an official interpreter. Like, he would 

2 say, okay, hold on, let me see what's 

3 going on and I will give you the gist of 

4 it. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. So were you still able to 

understand what the plan was for D.R. ? 

A. Some. 

Q. Have you ever heard of 

Language Line? 

A. No. 

Q. Has the school district ever 

used an interpreter on the phone? 

A. In one occasion they use 

somebody by phone, but they didn't use it 

all the time. It was not always readily 

available for any IEP. 

Q. Since that one meeting with 

Mr. Rivera as the interpreter, have you 

had sufficient interpretation since then? 

MR. CHURCHILL: Objection. 

She did not say one meeting; she 

said several. 

MS. GOEBEL: I think that's 

a mischaracterization, but. 
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EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

I. QUALIFICATIONS AND BACKGROUND 

I am a Nationally Certified School Psychologist with the National Association of School 

Psychologists (NASP) and am fluent in Spanish. Over the past fifteen years, I have focused on 

expanding my knowledge base regarding childhood development, school psychological practice, 

and cultural/linguistic competence. From the time I entered college until the present, I have 

concentrated on providing academic and social-emotional interventions for children and families, 

as well as building positive collaborative relationships with the students and families that I serve. 

In 2007, I received a Bachelor of Science degree in both Psychology and Spanish from 

Ursinus College. As part of my undergraduate coursework, I studied abroad in Mexico. Aside 

from helping me to develop my Spanish-language skills, that independent learning experience 

gave me great insight with respect to the cultural differences and diversity among Spanish

speaking people. I also took specific courses in Latin American culture and translation during 

my time at Ursinus. As part of my Psychology major, I conducted research in a middle school in 

Pennsylvania that centered on the impact of parental involvement on adolescents' health choices. 

After graduating from Ursinus, I enrolled at Rowan University in 2007. There, I 

completed my Master of Arts and Educational Specialist degrees in School Psychology. During 

my time at Rowan, I worked as a Graduate Assistant and helped with research in the Psychology 

department. I also worked as an interpreter for Rowan University's Early Intervention Program 

(EIP). In this role, I provided Spanish-language interpretation services, as well as developmental 

intervention, to children from birth to three years of age. Following graduation, I maintained 

employment with the EIP until 2012. My work included frequent consultation with service 

providers, case managers, and families. 

1 
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2010 

2008 

2007 

Katherine A. Winterbottom, Ed.S., NCSP 
811 Rosetree Dr. 

Williamstown, NJ 08094 
winterbottom.kate@gmal l.com 

609-760-1439 

EDUCATION 

Rowan University 
Ed.S. in School Psychology 

Rowan University 
M.A. in School Psychology 
Thesis: Percept~ons of General Ec;lucation Tea~hers in Inclusive.Settings 

Ursinus College 
B.S. in Psychology and Spanish 

CLINICAL PRACTICE 

Camden County Educational Services Commission, 2016-present 
• Conduct Spanish-language psychoeducational evaluations for students in grades P-12. 
• Consult with teachers ~d case managers from referring districts.in order to plan 

programs. 
• Utilize a wide array of assessment tools aimed at measuring language dominance, 

cognitive abilities, and academic skills. 

Monroe Township Public Schools, 2010-2018 
• Served as case manager for students in district as well as in out-of-district placements. 
• Provided counseling services for students to increase their adaptability and social skills. 
• Presented to staff on eligibility decisions for students with Specific Learning Disabilities. 

Bridgeton Public School District, 2009-2010 
• Participated in weekly mentoring sessions with the supervisor of special services. 
• Completed work as an intern in all relevant areas of school psychology practice. 
• Collaborated with the school psychologists throughout the district in developing school

based intervention teams. 

Franklin Township School District, 2009 
• Evaluated and counselled children in four district schools. 
• Prepared and implemented lessons and activities for group counseling with children with 

ADIB) and those coping with divorce. 
• Interpreted evaluation data at eligibility, IBP, and re-evaluation meetings. 

I 
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Jewish Community Day School, 2008 
• Trained elementary teachers and students in Co-Writer computer program. 
• Facilitated large student social skills group. 
• Collected behavioral data for several students. 

ADDITIONAL PROFESSIONAL EXPERIENCE 

Graduate Assistant, Rowan University- Psychology Department, 2007-2009 
• Create and execute interventions as a Program Assistant for the University's Early 

Intervention Program, including developmental intervention, paraprofessional services, 
and translation/interpreting for Spanish-speaking families and children. 

• Mentor Master's level school psychology students as they complete the Institutional 
Review Board process, conduct research, and analyze data for their thesis projects. 

• Perfonn duties of a Teaching Assistant for several undergraduate psychology courses, 
f~cilitating lectures and reviewing students' work. 

Field Consultant/Liaison, Developing Safe and Civil Schools (DSACS) Project, Rutgers, the 
State University of New Jersey, 2008-2009 

• Presented lrainings and inwservice days with school staff to promote Social Emotional and 
Character Development (SECD). 

• Consulted with P-12 schools in New Jersey, reviewing climate data and brainstorming 
ways to increase SECD programs and enhance overall school climate. 

• Tracked climate data of staff, students, and parents and disseminate this information to 
school coordinators, administrators and SECD teams. 

PROFESSIONAL MEMBERSHIPS 

National Association of School Psychologists ~ Nationally Certified School Psychologist 

PRESENTATIONS AND PUBLICATIONS 

Conner, K. & Sinko, A. (2009). Social Emotional and Character Development (SECD), Students' 
Academic Growth, and Safe, Civil, Engaging School Climates: The Essential Connection. In
service presented at Woodbury Heights Elementary School, Woodbury Heights, NJ. 

Conner, K. (2009). Intervention and Referral Services. New Jersey School Psychologist, Winter 
2009. 

Conner, K. (2008). Perceptions of General Education Teachers in Inclusive Settings. Poster 
Presented April 16, 2008 at the 34th Annual Psychology Research Conference, Rowan University. 

Conner, K., Rosi, V. & Dacosta, K. (2007). Healthy Choices: The Effects of Parental Involvement 
and Modeling on Adolescents. Poster presented at the 2007 Delaware Valley Undergraduate 
Research Conference and the Celebration of Student Achievement Day (COSA) at Ursinus College. 

2 
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Exhibit A 

Braden, M.C. & Miller, J.A. (2007). Increasing Parental Involvement in Education. 
Communique, 36, 1. 

Chavez, Reyes, C. (2010). Inclusive approaches to parent engagement for young English 
language learners and their families. National Society for the Study of Education, 109, 
474-504. 

Cheatham, G. (2011). Language interpretation, parent participation, and young children with 
disabilities, 31, 78-88. 

Cho, S. & Gannotti, M. (2005). Korean-American mothers' perception of professional support in 
early intervention and special education programs. Journal of Policy and Practice in 
Intellectual Disabilities, 2, 1-9. 

National Association of School Psychologists. (2010) Model for comprehensive and integrated 
school psychological services. Bethesda, MD: NASP. 

Ortiz, S, Flanagan, D. & Dynda, A. (2008). Best practices in working with culturally diverse 
children and families . In Thomas, A. & Grimes, J. Best Practices in School Psychology 
V, (pp 1721-1738) Bethesda, MD: The National Association of School Psychologists. 

Prasse, D.P. (2008) Best practices in school psychology and the law. In Thomas, A. & Grimes, J. 
Best Practices in School Psychology V, (pp 1721-1738) Bethesda, MD: The National 
Association of School Psychologists. . 

Rhodes, R.L., Ochoa, S.H., & Ortiz, S.O. (2005) Assessing Culturally and Linguistically Diverse 
Students: A Practical Guide, New York: The Guilford Press. 

Tilly, W. D. Ill (2008) The evolution of school psychology to science-based practice: problem 
solving and the three-tiered model. In Thomas, A. & Grimes, J. Best Practices in School 
Psychology v; (pp 17-36) Bethesda, MD: The National Association of School 
Psychologists. 

Zhang, C. & Bennett, T. (2003), Facilitating the meaningful participation of culturally and 
linguistically diverse families in the IFSP and IBP process. Focus on Autism and Other 
Developmental Disabilities, 18, 51-59. 

Case-Related Materials 

• Expert Report of Nelson L. Flores, Ph.D., April 13, 2018 
• Plaintiffs' First Amended Complaint 
• Deposition of Ludy Soderman, December 6, 2017 
• Deposition of Natalie Hess, January 25, 2018 
• Deposition of Barbara Galarza, January 26, 2018 
• Deposition ofManqing Lin, January 30, 2018 
• Deposition of Madeline Perez, February 12, 2018 
• Deposition of Marie Capitolo, February 21, 2018 
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• Special Education Quick Reference Guide 
• Quick Reference Guide - Translation and Interpretation Services 
• Special Education Parental/Guardian Rights Document 
• Memo from Natalie Hess to Special Education Teachers, October 9, 2017 
• Special Education PowerPoint Presentation 
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EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

Aside from my experience working with Rowan's EIP, I completed three different field 

experiences. I logged 60 hours at the Jewish Community Day School in N9rthfield, New Jersey, 

150 hours at Franklin Township Public Schools in Franklin Township, New Jersey, and 1,200 

hours at Bridgeton Public Schools in Bridgeton, New Jersey. In these three field placements, I 

conducted observations of students, provided intervention on academic and social-emotional 

concerns, and interpreted evaluation data at eligibility, Individualized Education Program (IEP), 

and re-evaluation meetings, among other things. 

After completing my Educational Specialist degree in 2010, I obtained employment at 

Monroe Township Public Schools in Williamstown, New Jersey. For the first two years, I sat on 

the preschool Child Study Team, where I spent a significant amount of my time conferencing 

with parents who were new to the special education process. During this time, I became keenly 

aware of the challenges that parents face when navigating the special education process. Then, I 

served as·case manager for the District's Autism Spectrum Disorders program. Finally, for the 

past four years, I have worked on an elementary team which involved some out-of-district case 

management each year. As the role of case manager is held by the Child Study Team members 

in New Jersey, I have fulfilled the role of chairperson for IEP meetings, served as the point 

person in regard to parents' IBP-related questions, and consulted with special education teachers 

on development of goals, objectives, modifications, and behavior plans. My experience, 

therefore, encompasses P-12 special education services provided to students across all eligibility 

categories. 

In 2015, the supervisor of Special Services of Camden County Educational Services 

Commission requested that I provide services completing Spanish-language psychological and 

psychoeducational evaluations for both public and non-public schools in the County. The 

2 
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EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

Commission serves a significant population of Spanish-speaking students and families. In my 

role as an independent contractor for the Commission, I have conducted numerous evaluations 

and have participated in various special education meetings, including IBP meetings, either as a 

Spanish-language interpreter or as the school psychologist. 

In order to maintain my credentials as a Nationally Certified School Psychologist, 1 I am 

required to complete at least 75 hours of continuing professional development every three years. 

In addition to my training and continuing professional development through NASP, my district 

requires that I participate in 100 clock hours every five years. Moreover, in New Jersey, all Child 

Study Team members must complete specific training on a number of topics. In keeping up with 

these various requirements, I have received training on Affirmative Action, Civil Rights, and 

Ethics and Boundaries for School Employees, to name a few. 

Over the course of my professional experience, I have participated in over 800 IEP 

meetings. I have served as a case manager/chairperson in nearly half of those meetings. In 

addition to attending IBP meetings, I have also taken part in many other types of meetings 

associated with the special education process including identification and evaluation planning, 

eligibility conferences, manifestation detenninations, and transition planning/summary of 

performance meetings. I have served as a Spanish-language interpreter in nearly thirty-five 

special education-related meetings. In addition, I have conducted psychological and 

psychoeducational evaluations for well-over 400 students. When necessary, I have conducted 

these evaluations in Spanish or employed a bilingual assessment. Nearly fifty of the evaluations 

I have completed have involved English Language Learners. 

I became a Nationally Certified School Psychologist in 2010. 
3 

Case 2:15-cv-04782-MSG   Document 113-24   Filed 11/04/19   Page 9 of 25



EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

A copy of my Curriculum Vitae is attached to this report. I have never testified in a court 

of law as an expert. I am providing my services to the School District of Philadelphia as an 

expert in this matter at a rate of $200 per hour. 

II. METHODOLOGY AND FACTS/DATA CONSIDERED 

In drafting this report, I referred to information and materials I received during various 

trainings and professional development, which are listed in Exhibit A. In addition, I reviewed 

texts and articles that I have previously read and used in my daily practice, which are also listed 

in Exhibit A. I have also read the expert report of Dr. Nelson Flores, as well as some of the 

articles cited within it. I familiarized myself with the facts of this case, as well as School District 

practices and procedures, by speaking with staff members from the School District of 

Philadelphia, including Ludy Soderman, Marie Capitolo, and Natalie Hess. I have read the 

deposition transcripts of these staff members as well. I have also reviewed the deposition 

transcripts of each of the parent plaintiffs in this case. Finally, I reviewed the School District's 

website and familiarized myself with various practices and procedures related to this matter, 

which are listed in Exhibit A. 

Based on my review of the materials listed above, my understanding is that the School 

District identifies the language parents speak at home through the Home Language Survey that is 

completed at registration. (Hess, 49). At the start of each school year, or when a new student 

arrives at a local school, assigned teachers contact the student's parent to introduce themselves 

and assess the appropriate mode of communication. For Limited English Proficient (LEP) 

parents, teachers utilize Bilingual Counseling Assistants (BCAs) or Language Line, a telephonic 

interpretation service, to communicate with parents about the student's education, including 

special education. (Ibid. 44-45). 
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EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

In terms of special education, Notices of Recommended Educational Placement 

(NOREPs), Procedural Safeguards, Permissions to Evaluate, and Permissions to Re-evaluate are 

translated into the parent's native language. (Ibid. 143, 147). The School District's EasyIEP 

system, BCAs, and the Pennsylvania Training and Technical Assistance Network (PaTTAN) can 

be used to translate these forms. (Ibid. 91-94, 144). 

The Special Education teacher assigned to a student coordinates IBP meetings through 

the school's assigned Special Education Liaison (SEL). The IBP team includes the SEL, the 

Special Education teacher, a representative of the local education agency, and the student's 

parent(s), among others. Parents are considered vital to the process and important merp.bers of 

the IEP team. (Capitolo, 42). The IBP team works together to schedule mutually convenient 

times to meet. (Special Education Presentation, PSD017712). Usually, the SEL will arrange for 

a BCA to attend the IEP meeting to interpret for LEP parents. (Hess, 50). BCAs, together with 

SELs, are made available to LEP parents before IEP meetings to review documents. (Ibid. 123-

124, 191-192). 

During these meetings, the BCA is tasked with interpreting the dialogue at the meeting as 

well as acting as a cultural broker to assist in ensuring understanding. (Soderman, 26). Parents 

are asked if they understand what is being discussed at IBP meetings. (Capitol 0, 41-42). Parents 

frequently provide input and suggestions at IBP meetings, and that information is often 

implemented in the IEP. (Hess, 165-167). Parents are advised of their rights in the IEP process, 

including their ability to request translation and interpretation services if needed. (Captiolo, 213-

214). If a parent requests translated special education documents, the request is evaluated by the 

assigned Special Education Director. (Hess, 210-212). The SEL and the Special Education 

Director conference with the parent when handling a translation request. (Ibid. 158). If a request 

s 
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EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

for translation is granted, the Office of Specialized Services sends the document to a third-party 

contractor for translation. (Ibid. 236, 257, 261, 262). My understanding is that the School 

District has not denied a parent's translation request. (Ibid. 108, 161, 197, 208). 

In rendering my opinion in this matter, I considered whether the School District's actions 

related to this matter align with the guidance set forth by NASP and other authorities. Of course, 

my vast experience participating in IEP and other special education meetings and providing 

Spanish-language interpretation services during those meetings and during special education 

evaluations has informed my opinion as well. 

Ill. ANALYSIS 

Both the Individuals with Disabilities Education Act (IDEA) and NASP place a 

significant emphasis on parents' rights and their participation and collaboration throughout the 

special education process. NASP has cautioned against taking a "one size fits all" approach to 

parental collaboration. Specifically, NASP has advised that "[r]oles for families should be 

broadly conceived, but individually applied." (NASP, 2010). As such, parental participation and 

engagement may look different for each individual family. Indeed, a parent's ability to 

participate and collaborate in the special education process can be impacted by a variety of 

factors, including the parent's ability to understand and communicate in English. (Braden & . 
Miller, 2007). Based on the research that I have conducted, and the materials I have reviewed, I 

am of the opinion that, consistent with NASP guidance, the School District of Philadelphia 

provides various ways to provide Limited English Proficient (LEP) parents with access to 

information regarding their children's education, and ensures that LEP parents are able to take 

part in the special education process. Moreover, the School District has made clear that it is 
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EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

always striving to improve where necessary to meet the needs of the students and families they 

serve. (Hess, 114, 182, 192, 213; Soderman, 22-23). 

A. OUTREACH TO LEP PARENTS 

The first step in ensuring that LEP parents can participate and collaborate in the special 

education process is to identify them. The School District's registration materials are available 

in eight languages other than English.2 The application fonn includes a question regarding a 

student's primary language, as well as a Home Language Survey that asks the enrollee a variety 

of questions, including what language the child's family speaks at home and what language the 

parent speaks to the child most of the time. (Admission Application, PSD003046-4 7). Aside 

from identifying a parent's native language at the enrollment stage, it is typical for teachers to 

ask their students and their students' parents which languages are spoken at home. Through the 

home language survey, as well as informal conversations between BCAs, teachers, students, and 

their parents, connections are made between school and home. (Chavez-Reyes, 2010). It is 

through these connections that a trusting relationship can be formed between schools and the 

families they serve. 

Upon visiting the School District's website, the top of the page includes options to 

translate the webpages into the District's eight languages other than English. BCAs assigned to 

schools are required to contact LEP parents to advise them when they will be available at the 

school and the services they provide, including interpretation, at the beginning of each school 

year. (Soderman, 78). The website also identifies the Office of Family and Community 

Engagement (FACE) and describes the roles of BCAs and SELs. The website also explains that 

2 Those languages are Albanian, Arabic, Cambodian (Khmer), Chinese, French, Russian, Spanish, and 
Vietnamese. 
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EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

the School District offers interpretation and translation services, including translation of District

wide and school-specific documents-such as District policies, flyers, forms, communications 

intended for parents and/or students, foreign transcripts, immunization records, the Code of 

Student Conduct, school calendars-in eight languages other than English. The website also 

lists a telephone number that parents can use if they have any questions. 

In addition, the School District regularly hosts workshops and parent information 

sessions and arranges for BCAs to attend those functions to provide interpretation services in the 

event that LEP parents are in attendance. (Soderman, 68, 187-188). Parents are invited to the 
. . • ' . 

schools on a regular basis, including report card conferences, back to school night, and other 

school events. BCAs are made available at those events as wen. (Ibid. 42-43). If BCAs are not 

available, the school with use Language Line. (Ibid. 64). Over the course of these events, LEP 

parents become aware that either BCAs or Language Line are available to interpret and allow the 

parents to communicate with the children's schools. 

It is important to bear in mind that special education operates beneath the umbrella of 

general education and the school system as a whole. LEP parents have the benefit of the 

aforementioned outreach well-before the special education process even begins. Thus, there is a 

trusting school-home relationship that extends beyond the special education process to identity 

parents who do not speak English and provide the appropriate language support services to 

communicate with them. 

B. INVOLVING LEPP ARENTS IN THE SPECIAL EDUCATION PROCESS 

Again, both the IDEA and NASP place importance on parental participation throughout 

the special education process. Given that an IEP is created by a team of both professionals and 

parents (Prasse, 2008), building a relationship between school and home is paramount in the 
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EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

provision of special education services. The positive effects of a strong relationship between the 

parent and the IEP team is evident from the deposition testimony of Plaintiff Madeline Perez, 

who talked at length about the information she offers to the school team about her concerns for 

her children and how the IEP team is then able to provide suggestions and accommodations to 

help her children. For example, Ms. Perez talked about how she shared a concern regarding her 

daughter D.R.'s reading comprehension and a special education teacher recommended that she 

listen to books on tape at home, which has had a positive effect on D.R. (Perez, 22-23). Ms. 

Perez also mentioned concerns regarding her son J.R.'s ability to navigate public transportation, 

so the school agreed to provide door-to-door cab service. (Ibid. 64-66). These are just two 

examples of how a strong relationship between the school and parents can have a positive impact 

on students' education. 

Certainly, the special education process can be daunting for any parent to navigate, 

including those who are native speakers of English. Undoubtedly, a language barrier will further 

complicate the process of understanding and participating in IBP preparation. (Zhapg & Bennett, 

2003). It is my understanding that the School District takes various steps to help LEP parents 

overcome these barriers and participate in the special education process. By way of one 

example, the School District encourages parents to bring other family members, friends, and/or 

community advocates with them to various special education meetings, including IEP meetings. 

(QRG - Translation and Interpretation Services, 2). Doing so can help LEP parents feel more 

comfortable during the process and put them at greater ease. Indeed, two of the parent plaintiffs 

have brought third parties with them to special education meetings. (Perez, 33-34, 70-71, 77-80; 

Lin, 66-67, 119-120). 
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EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

1. Use of BCAs 

One way that the School District helps engage LEP parents during the special education 

process is through the use of BCAs who provide interpretation services at various special 

education meetings. According to NASP's best practices, "competence in being able to provide 

psychological services to children and families from diverse cultural and ethnic backgrounds is 

not merely a desirable skill, but a necessity." (Ortiz, Flanagan, & Dynda 2008). This essential 

piece ofNASP practice model is commensurate with the spirit of the IDEA and requires school

based teams to engage the participation of families in the special education process through 

multiple avenues. One of the many ways in which the School District satisfies this requirement 

is through its use ofBCAs during the special education process. 

The School District currently has 78 BCAs who collectively speak 42 different 

languages. (Soderman, 36). I understand that ten more BCAs will be hired for the 2018-2019 

school year: Some BCAs are assigned to specific schools based on English for Speakers· of 

Other Languages (ESOL) data, while other BCAs rotate between schools as needed. (Ibid. 51-

53). The School District expects BCAs to introduce themselves to LEP parents and let the 

parents know how they can contact the BCAs, should they need interpretation services or other 

assistance. (Ibid. 78). BCAs are cultural brokers who are meant to help schools understand 

students' cultural norms, aside from providing interpretation services. (Ibid. 26). They are given 

three-day, intensive trainings at the beginning of each school year and attend monthly trainings 

on particular topics of interest. (Ibid. 25-26). Because BCAs are used to provide interpretation 

services at special education meetings, 3 they receive training on how to interpret during IEP 

In the event that a parent speaks a language other than the 42 languages spoken by the BCAs, IBP team 
members have access to Language Line, which is a telephonic interpretation service that offers interpretation for 
over 200 languages and dialects. (Soderman, 39, 64). 
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meetings, and the School District provides them with a glossary of special education terms. 

(Ibid. 45). The training that BCAs receive ensures that BCAs collaborate effectively, understand 

and convey cultural knowledge, and accurately render IEP team members' statements. 

(Cheatam, 2011). BCAs can be an essential part of school-home collaboration, as interpreters 

often develop relationships that can serve to maintain parent participation during the special 

education process. (Rhodes, Ochoa, & Ortiz, 2005). 

Aside from providing interpretation services during special education meetings, BCAs 

are also made available to LEP parents to review special education documents in advance of an 

upcoming meeting. For example, in most cases, the School District provides parents with a draft 

IEP ten days prior to the IBP meeting where the IEP will be discussed, possibly revised, and 

finalized. (Capitola, 43-44). For LEP parents, the headings and standardized language in the 

IBP are translated, while the student-specific content remains in English. (Hess, 94, 119, 122). 

LEP parents are invited to· come to their child's school or School District headquarters -to sit 

down with the assigned SEL and a BCA and review the draft IBP prior to the meeting. (Ibid. 

191-192). To ensure accessibility to parents, the School District offers to make BCAs available 

to parents after school hours. (Ibid. 194-195). One of the parent p]aintiffs, Ms. Manging Lin has 

made use of this opportunity and took part in eight sessions rev~ewing various documents with 

the SEL and a BCA. (Capitolo, 66-67, 75). This situation exemplifies how helpful this process 

can be and how it puts parents in a position to participate at the upcoming IEP meeting in a way 

that simply reading a draft IBP does not. Specifically, during one of these sessions, Ms. Lin 

noted that a draft IEP contained terms that the BCA was unable to interpret for her, as those 

terms have no counterpart in Mandarin. (Lin, 143-144). However, the SEL was then able to 

explain and give context to the terms, which the BCA was able to communicate in Ms. Lin's 

11 
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native language. (Ibid.) The School District's explanation of the terms being used to identify or 

describe a child's issues provides greater understanding than a rote interpretation or translation 

could. 

2. Translation Services 

Though BCAs are primarily meant to provide interpretation services, they will 

occasionally translate short documents for parents. (Soderman, 51, 124). For instance, BCAs 

will translate flyers notifying parents of school activities like field trips or extracurricular clubs. 

(Soderman, 124). In addition, it is my understanding that the School District translates all 

consent documents. (Hess, 143, 147; Special Education Presentation, PSD0I 7735). For IEPs, 

standardized language and headings are translated for LEP parents. (Hess, 94, 119, 122). On 

occasion, parents will ask for IEPs and other special education documents to be translated in full. 

It is my understanding that the School District's practice has been to decide on a case-by-case 

basis whether to fully translate a special education document. · (Ibid. -158). As such, the School · . 

District considers a variety of factors when determining whether a 'fully translated document will 

help ensure a parent's meaningful participation in the special education process. (Ibid. 154-163). 

I understand that the School District has never denied a parent's request for a translated special 

education document. (Ibid. I 08, 161, 197, 208). 

In my experience, the single most important consideration as to whether to translate an 

IEP is the fact that the IBP is a "living" document. Rather than a mere prescription for services, 

the IBP is a blueprint that is created by the entire IBP team, including parents. For students with 

disabilities, growth and progress is the expectation. As children develop skills and abilities, 

which can occur rapidly, IEPs must be revised to reflect current needs. In my years of practice, I 

have never provided a draft IEP prior to a meeting. While draft IEPs are certainly created in 
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advance of these meetings, they usuaJly contain minute and/or routine details. In my experience, 

is not until the IEP meeting that the student's needs are discussed in detail with the entire IBP 

team in order to decide upon appropriate programming. Interpretation of evaluation results and 

present levels of performance are paramount in establishing a student's needs. These needs drive 

program decisions and establish a baseline to create goals and objectives. Simply put, the heart 

of the IBP is not fleshed-out until the meeting itself, where all stakeholders are present, and it is 

the parents' participation in that discussion that must be captured to ensure that the parent 

provides input for the IEP. 

3. Ensuring Parents' Participation 

Parental participation at an IEP meeting is particularly important. Thus, parents are 

crucial members of the IEP team which may also include the SEL, the Special Education teacher, 

a representative of the local education agency, and any service providers-like occupational or 

- speech therapists--who work with the student. The IEP team works together to schedule 

mutually convenient times to meet, and the School District makes every effort to ensure that 

parents participate in IEP meetings. (Special Education Presentation, PSD0I 7712, PSD017734). 

In addition to the IEP team, a BCA may be at an IBP meeting to provide interpretation services if 

needed. As stated above, a parent may also choose to bring their own interpreter or other family 

member, friend, or advocate. (QRG - Translation and Interpretation Services, 2). 

During the IBP meeting, the special education teacher reads the School District's 

abbreviated, "at-a-glance" version of the Procedural Safeguards-Special Education 

Parental/Guardian Rights. (Hess Memo, PSD015350; Capitola, 214). It is my understanding 

that the School District implemented this process during the 201-7-2018 school year and that the 

Special Education Parental/Guardian Rights document has been translated into eight languages. 
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In addition, both the Procedural Safeguards and the summary document are provided to parents 

at least annually. (Hess Memo, PSD015350). The abbreviated Special Education 

Parental/Guardian Rights document can be useful to any parent, regardless of language spoken, 

as lengthy special education documents may be overwhehning to parents. Of particular 

importance to LEP parents, this summary document advises them that they can request 

translation or interpretation services at any time during the special education process. (Special 

Education Parental/Guardian Rights). 

A child's parent is an important part of the IEP team. As previously noted, BCAs also 

attend IEP meetings and provide interpretation services for LEP parents. The School District 

makes every effort to have a BCA available for an IEP meeting. (Soderman, 58-59). If, 

however, a BCA who speaks the parent's native language is not available, the School District 

will make alternative arrangements such as rescheduling the IEP meeting, asking a bilingual 

teacher· or staff member to interpret during the meeting, or using Language Line." (Soderman, 

118, 127-128, 202; Hess, 45). SELs are always present to provide further explanation for the 

IEP team. Through the use of interpreters, LEP parents are given the opportunity to provide 

infonnation regarding their child, ruik questions about the process and recommendations, give 

suggestions, and express disagreement, among other things. Thus, LEP parents are "able to 

function as an equal partner in the educational process as well as have input and recourse when 

they disagree with the school over what the IDEA requires." (Cho & Ganotti, 2005). Indeed, the 

School District wants to make sure that parents are included in the process, (Hess, 166) and that 

all parents understand everything that is being discussed so that they are "able to participate like 

any other IBP team member." (Capitola, 42). 
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As set forth above, IBPs are not finalized until all key stakeholders have the opportunity 

to give their input. The school teams ask many follow-up questions during the IBP meeting to 

allow them to monitor the parent's engagement in the process, and the school teams are 

encouraged to record that engagement in the IBP itself. (Hess, 166). As a matter of fact, each of 

the parent plaintiffs testified that, with interpretation services, they were able to ask questions, 

provide infonnation about their child, and fully participate in decisions regarding their child's 

programming. (Perez 19-25, 37, 59-61; Galarza 14-16, 36-39, 129-131, 154-157; Lin 140-141, 

156-157). In each IBP meeting that I have chaired, these are the things I look for to make sure 

that parents are understanding and participating in the process. Particularly important to note is 

that the parent plaintiffs understand and agree with the services being offered to their children, 

which is the School District's paramount concern. (Perez 64, 19-25; Galarza 14-16, 129-131; 

Lin 126-127, 162). 

Following the IBP meeting, parents who have additional questions or concerns regarding 

the IEP or their child's special education program can always reach out to any member of the 

IEP team for further information or assistance. For example, Ms. Galarza testified about her 

ongoing communications with Mrs. Gonzalez, a bilingual member of her daughter T.R.'s IBP 

team, about an array of concerns that came up after the IBP meeting, sometimes unrelated to 

special education. (Galarza, 22-29). Assigning SELs to specific schools can help establish the 

critical relationship between parents and schools. If the parent still has difficulty accessing or 

understanding the IBP after the meeting or after speaking further with the SEL and BCA, the 

parent can always make a request for the document to be translated, as previously stated. 
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C. POTENTIAL PITFALLS OF PLAINTIFFS' APPROACH 

As set forth above, I have reviewed Dr. Nelson Flores' report. Given the information 

presented above, there are several drawbacks and practical difficulties in terms of applying the 

recommendations made by Dr. Flores. These include IDEA timelines, literacy levels of parents, 

and the complexity of terminology, which could lead to misunderstanding and confusion. 

Child Study Team evaluations must be conducted in 60 calendar days. (Hess, 122). Due 

to the nature of the assessments used and the requirement for multiple measures by multiple 

evaluators, the assessment process can take several weeks. In order to provide written 

translations of evaluation reports or draft IEP~ prior to the meetings, school psychologists and 

other evaluators would have far less .time than the allotted 60 days, which could negatively 

impact the depth and breadth of the evaluations. Indeed, they would need to complete their 

assessments and drafting relatively quickly in order to leave enough time for the drafts to be fully 

translated. ' 

Dr. Flores' report also failed to consider the literacy level of LEP parents in their native 

language. This is a critical oversight, as at least one of the School District's special education 

directors has encountered many LEP parents who did not read their native language. (Capitola, 

28, 33). Similarly, one of the parent plaintiffs in this matter had never considered the possibility 

that an LEP parent may not be able to read in their native language, despite being able to speak 

it. (Lin, 93-94). Thus, simply providing a translated proposed IEP as a matter of course under 

the assumption that a parent can read fluently and comprehend written text is a very unfortunate 

misstep. In situations in which parents are illiterate or have a low lexile level, a written 

document like an IBP is insufficient to engage parental participation and may even alienate 

parents, deterring participation. 

16 

Case 2:15-cv-04782-MSG   Document 113-24   Filed 11/04/19   Page 22 of 25



EXPERT REPORT OF KATHERINE A. WINTERBOTTOM, Ed.S., NCSP 

Aside from potential literacy issues, much of the terminology used to discuss assessment 

tools, special education programs, and goals and objectives is highly complex. The technical 

vocabulary used is not readily understood by many parents, regardless of language spoken. 

Beyond that, some of the specialized vocabulary used may not have a direct translation into the 

parent's native language or carry the same meaning as when presented in English. For example, 

a speech-language goal about use of an apostrophe after the letter "s" to denote possession could 

be confusing to a Spanish-speaking parent because that is not how possession is conveyed in 

Spanish. Likewise, a reading goal for phonological awareness may include decoding of sounds 

that do not exist in the native language of the student. Thus, in instances such as these, providing 

written translation as a matter of course would not necessarily assist the parent in comprehending 

the meaning of the special education document at issue. 

Finally, Dr. Flores seems to acknowledge the difficulty with overloading LEP parents 

with long, complicated-special education documents by suggesting that the School District also 

provide "a summary of the IBP in less technical terms." (Flores, 12). Yet, in the same breath, 

Dr. Flores opines that the School District should still provide translated versions of all drafts and 

final IEPs. (Id.) This stands in stark contrast to the research upon which Dr. Flores relies. In 

fact, one of the articles he referred to in his report notes that "[b ]om barding families with too 

much information may alienate them from professionals and agencies and make future contacts 

more challenging" and recommends that schools reduce the volume of written information in 

order to facilitate parental participation in the special education process. (Zhang & Bennett, 

2003). Adopting Dr. Flores' recommendation to provide LEP parents with translated versions of 

each and every draft and final IBP runs contrary to this advice. 
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IV. CONCLUSION 

In sum, it is my professional opinion that the School District of Philadelphia complies 

with NASP's practice model and guidance by taking necessary steps to ensure that LEP parents 

are given access to information regarding their children's education, as well as the opportunity to 

engage in the process. Once LEP parents are identified during registration or through a more 

informal process, the School District provides resources in order to ensure that they can 

participate in the special education process effectively. Through the Procedural Safeguards that 

are distributed, all parents are notified about their rights and responsibilities. By using the 

Special Education Parental/Guardian Rights document, the School District has gone a step 

further and advises parents of their ability to request interpretation and translation services 

throughout the special education process. By having trained BCAs in attendance at IBP and 

other special education meetings, LEP parents are engaged and able to provide information, ask 

questions; make suggestions, and express disagreement. As cultural brokers, the BCAs go 

beyond that which a translated document can provide, as they establish relationships with parents 

and can create the muchNneeded link between the school and the family. In instances in which 

these interpretation services are not sufficient to assist a parent's understanding or participation, 

the School District will translate special education documents such as IEPs. Again, this decision 

is made on a case-by-case basis. It is my understanding that none of the parent plaintiffs have 

any substantive complaints with the services being offered to their children, which strongly 

indicates that the School District's current practice is working and meeting the goal of parent 

participation for all families. The same way the School District provides individualized 

programming for students with disabilities, it must also individualize and modify its processes to 

allow parental participation depending on the unique circumstances of each parent. The School 
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District's current practices adhere to these principles and avoid a "one size fits all" approach to 

parental collaboration. 

Dated: May 11, 2018 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

T.R., et al CIVIL ACTION 

Plaintiffs 

vs. 

THE SCHOOL DISTRICT OF 
PHILADELPHIA, 

Defendants. 

WEDNESDAY, JUNE 6, 2018 

Oral Deposition of KATHERINE A. 

WINTERBOTTOM, Ed.S, NCSP, taken pursuant to 

Notice, at the law offices of Drinker, Biddle 

& Reath, One Logan Square, Suite 2000, 

Philadelphia, Pennsylvania, commencing at 

approximately 9:35 a.m., on the above date, 

before Rose A. Tamburri, RPR, CM, CCR, CRR, 

USCRA Speed and Accuracy Champion and Notary 

Public. 

VERITEXT LEGAL SOLUTIONS 
Mid-Atlantic Region 

1801 Market Street - Suite 1800 
Philadelphia, Pennsylvania 19103 

Veritext Legal Solutions 
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APPEARANCES: 

THE PUBLIC INTEREST LAW CENTER 

BY: MICHAEL CHURCHILL, ESQUIRE 

United Way Building 

Page 2 

1709 Benjamin Franklin Parkway, 2nd Floor 

Philadelphia, Pennsylvania 19103 

( 215) 6 2 7 - 710 O, Ext. 2 2 8 

mchurchill@pubintlaw.org 

and 

DRINKER, BIDDLE & REATH 

BY: PAUL H. SAINT-ANTOINE, ESQUIRE 

One Logan Square 

Suite 2000 

Philadelphia, Pennsylvania 19103-6996 

(215) 988-2990 

paul.saint-antoine@dbr.com 

Representing the Plaintiffs 

DILWORTH PAXSON, LLP 

BY: MARJORIE OBOD, ESQUIRE 

1500 Market Street 

Suite 3500E 

Philadelphia, Pennsylvania 19102 

(215) 575-7000 

mobod@dilworthlaw.com 

Representing the Defendant 

ALSO PRESENT: 

BLAKE McCRACKEN 

JOSLYN MARSHALL 
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I N D E X 

TESTIMONY OF: KATHERINE A. WINTERBOTTOM 

By Mr. Churchi 11 . ..... . ............ 6, 170 

By Ms. Obod ...................... 162, 186 

EXHIBIT NO. 

Winterbottom 1 

Winterbottom 2 

Winterbottom 3 

Winterbottom 4 

E X H I B I T S 

DESCRIPTION PAGE 

Expert Report of 

Katherine A. 

Winterbottom, Ed.S, 

NCSP 

National Associ~tion 

of School Psychologists 

Model for Comprehensive 

and Integrated School 

Psychological Services 

Special Education 

Parental/Guardian 

Rights 

Quick Reference Guide 

Translation and 

Interpretation Services 

Veritext Legal Solutions 
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830 

NO. 

5 

5 

49 

62 
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DEPOSITION SUPPORT INDEX 

DIRECTION TO WITNESS NOT TO ANSWER 

Page 

None 

Line 

REQUEST FOR PRODUCTION OF DOCUMENTS 

Page Line Description 

None 

STIPULATIONS 

Page Line 

5 4 

Page 4 

PREVIOUSLY MARKED EXHIBITS REFERRED TO 

EXHIBIT NUMBER PAGE REFERENCED 

None 

Veritext Legal Solutions 
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(Whereupon, the deposition 

commenced at 9:35 a.m.) 

Page 5 

(It is stipulated by and among 

counsel for the respective parties that 

sealing, certification and filing are waived; 

and that all objections, except as to the form 

of the question, are reserved until the time 

of trial.) 

.KATHERINE A. WINTERBOTTOM, 

ED.S, NCSP, having first been duly sworn 

.and/or affirmed, was examined and testified as 

follows ... 

EXAMINATION 

(Whereupon, two documents were 

marked, for identification purposes, as 

Exhibits Winterbottom 1 and Winterbottom 2. ) 

BY MR. CHURCHILL: 

Q. Miss Winterbottom, my name is Michael 

Churchill and I'm an attorney for the 

plaintiffs in this matter. 

Veritext Legal Solutions 
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Page 66 

meeting, and that meeting in person is 

preferable to just only having the translated 

document. 

So when we look at interpretation 

services, I think it's the first question 

because you want to make sure that parents 

have the opportunity to have a conversation 

with the school staff about what they're 

planning and what they're recommending. 

Q. For an English-speaking parent, the 

opportunity to ask those questions is at the 

IEP meeting; is that right? They get a draft 

and then they get to ask questions about it? 

A. 

Q. 

Yes, that's correct. 

So it's not an either/or. You can 

have something in writing and ask questions; 

correct? 

A. That is the procedure of the School 

District of Philadelphia, yes. 

Q. Okay. 

And if a parent says, I would like 

to be able to read the entire document before 

talking to the interpreter and getting my 

questions answered because my questions will 

be much better if I have read the document, is 

Veritext Legal Solutions 
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there any reason why they should not receive 

that? 

A. What we do is provide services to 

students, and that's what we're looking at as 

our primary concern, is being able to provide 

the services. So if we can have a meeting and 

explain our recommendations through 

interpretation as opposed to waiting for a 

document to be translated and taking that 

additional time that it would require, then 

we're able to more quickly pro,vide the 

services to the students. 

Q. So one solution to this problem then 

would be to offer to proceed without it or to 

say we can have this translated, but we will 

have to delay the meeting; is that correct? 

MS. OBOD: Objection to form. 

THE WITNESS: So if the 

translation is going forward, it would most 

likely delay the meeting. 

asking? 

MR. CHURCHILL: 

THE WITNESS: 

BY MR. CHURCHILL: 

Is that what you're 

Yes. 

Okay. 

Q. Is that not a choice -- is there any 

Veritext Legal Solutions 
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Page 80 

Q. And do you understand that one of the 

reasons why Philadelphia does provide the 

draft is so that parents can review the 

services and the information ahead of time to 

improve the discussion and the questions that 

they may be able to address to the IEP team? 

MS. OBOD: Objection to form. You 

didn't cite anything, did you? 

MR. CHURCHILL: No, I didn't. I'm 

asking if that's her understanding of why they 

do it. 

THE WITNESS: 

they do it. 

I'm not sure why 

BY MR. CHURCHILL: 

Q. Did you read Natalie Hess's 

description of why they did it? 

A. I read her deposition. I don't 

recall explicit reasons for why they send 

them. 

Q. If the District believes it is 

important for a parent to have access to that 

information before the meeting, is there any 

reason in your view why the LEP parent should 

not have access to that information before the 

meeting? 

Veritext Legal Solutions 
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MS. OBOD: Objection to form. 

You're asking her to speculate. 

THE WITNESS: Well, they do have 

access to the information prior to the meeting 

because they have the ability to enlist the 

services through interpretation at the 

schools. 

MR. CHURCHILL: Okay. 

BY MR. CHURCHILL: 

Q. What is your understanding of how 

many parents have enlisted that service? 

A. As previously stated, I don't have 

specific data on parents requesting 

interpretation. 

Q. You understand that that service has 

been only offered since September of this last 

year? 

MS. OBOD: Objection to form. 

You're asking her to speculate. 

BY MR. CHURCHILL: 

Q. Well, do you know when the District 

incorporated that practice into their Quick 

Reference Guide? 

MS. OBOD: Objection to the form. 

You can answer. 

Veritext Legal Solutions 
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Page 111 

required to be held? 

MS. OBOD: Objection to form. You 

can answer. 

BY MR. CHURCHILL: 

Q. Can anything that takes place prior 

to that meeting substitute for what actually 

is required to take place in that meeting? 

A. The IEP meeting would need to have 

all of the components that it typically has. 

Q. And to make that interaction in that 

meeting effective so that parents can 

participate, you have said, I think, that for 

limited English parents, they have available 

to them the IEP draft with an interpretation 

process before the meeting. 

If that were -- is that correct, 

that is one of the components of the process 

that you said that means that the District has 

ensured that they can take part in the 

process? 

A. 

Q. 

Yes, certainly that's part of it. 

Okay. 

But some parents, we don't know 

how many, may not be able to or may not choose 

to use that interpretation service; correct? 

Veritext Legal Solutions 
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A. 

Q. 

Page 112 

Yes. 

Some schools don't even have BCAs at 

them; right? So it's not going to take place 

at that school; right? 

A. Well, my understanding is that the 

BCAs are provided based on a needs assessment 

of the languages spoken in the area and the 

students that comprise those populations. 

Q. Right, but a Mandarin-speaking child 

in a school that has a Spanish-speaking BCA is 

not going to get the BCA interpretation 

service prior to the IEP meeting, will they? 

A. I would not agree with that 

statement. 

Q. 

A. 

All right. Why not? 

Well, because as needs are 

established, if there are BCAs available, and 

there are in Mandarin, then they could be 

dispatched to that school where that student 

has the need. 

Q. So it could happen, but it wouldn't 

be the BCA at that school; right? 

MS. OBOD: Objection to form. 

THE WITNESS: I suppose there are 

instances in which a BCA is not typically at 
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Q. The question here is they considered 

factors when determining whether a fully 

translated document will help ensure 

participation, and I'm asking, does 

participation in a prior meeting govern 

whether or not translation will assist the 

parent? 

MS. OBOD: Objection to form. 

can answer. 

THE WITNESS: I think in and of 

You 

itself, not necessarily, but if the 

participation in the meeting prior enabled the 

parent to understand the draft, then a 

translated copy would not be necessary prior 

to the meeting. 

BY MR. CHURCHILL: 

Q. And if they can understand the draft 

when it was discussed, is there any benefit to 

having a written copy so that you can refer to 

it at the time of the actual meeting and not 

rely on your memory or on notes that you may 

or may not have taken when it was interpreted 

for you? 

A. 

helpful. 

I'm sure people would find that 
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Q. And as I understand, the District's 

position is they will provide a copy of the 

draft, even though it may not be required, to 

all English-speaking parents. And because in 

the District's view, it will assist them in 

the participation in the meeting; is that 

correct? 

A. Earlier we discussed that I was not 

sure of the reasons why the District provided 

draft IEPs before the meeting. 

Q. But they do provide them to all 

English-speaking parents; right? 

A. 

Q. 

That's my understanding. 

And they do that without any 

pre-conditions; correct? 

A. My understanding is that the 

procedure is to send out the draft IEP to the 

families. 

Q. Without any pre-conditions; right? 

They don't ask them whether or not they can 

read English, they don't ask them whether they 

prefer to talk to somebody before getting it; 

correct? 

A. 

family. 

Right. A copy is sent to each 
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DIRECT DIAL NUMBER: Marjorie Obod 
(215) 575 -7015 mobod @dilworthlaw.com 

November 21, 2017 

VIA ELECTRONIC MAIL 

Paul H. Saint- Antoine 
Drinker Biddle & Reath LLP 
One Logan Square, Suite 2000 
Philadelphia, PA 19103 -6996 
Paul.Saint- Antoine @dbr.com 

Re: T.R. et al. v. The School District of Philadelphia, No. 15- 04782 -MSG (E.D. Pa.) 

Dear Paul: 

As you know, during the course of discovery, Plaintiffs and the School District of 
Philadelphia (the "District ") agreed that the District would to attempt to collect specific 
categories of documents /information via traditional methods, in lieu of running Plaintiffs' search 
terms, which generated an inordinate amount of hits /results to review. Pursuant to the Parties' 
agreement, the District sets forth as follows: 

1. The number and identities1 of members of the Parent Class and members of the 
Student Class 

For the 2015 -2016 school year, there were 3,507 special education students who lived in 
a household with a home language other than English. For the 2016 -2017 school year, 
there were 3,783 special education students who lived in a household with a home 
language other than English. While the District keeps a record of students' home 
language, the District is unable to confirm whether each student's parent/guardian is 
limited English proficient pursuant to the definitions set forth at 20 U.S.C. § 1401(18) 
and 34 C.F.R. § 300.27. 

The District cannot reveal the identities of students and their parents, as this information is protected from 
disclosure pursuant to the Family Educational Rights and Privacy Act ( "FERPA "). 

1500 Market Street Suite 3500E Philadelphia, PA 19102 -2101 2155757000 fax: 215 -575 -7200 

www.dilworthlaw.com Cherry Hill, NJ Harrisburg, PA Wilmington, DE 

1198507431 

$ IBIT 

1 ss 3 
á / si/r 
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2. The annual number of IEP process documents prepared 

The District does not keep a master list of the annual number of IEP process documents 
that are prepared. 

3. The annual number of requests for translation of IEP process documents 

Year Annual Number of Requests for 
Translation of IEP Process Documents2 

2015 16 

2016 47 

2017 50 

In addition, the document produced by the District at PSD014957 sets forth requests for 
translation of IEP process documents that were directed to the Office of Specialized 
Services and granted. 

4. The annual number of IEP process documents translated (beyond just headings) 

The document produced by the District at PSD014957 sets forth requests for translation 
of IEP process documents that were directed to the Office of Specialized Services and 
granted. An additional fifty (50) IEP -related documents were translated or revised by the 
Translation & Interpretation Center and /or an outside vendor from 2015 to October 27, 
2017. 

5. The annual budget figures for translation and interpretation services provided in 
connection with IEP meetings and IEP process documents 

The District has produced a spreadsheet at PSD015356 detailing all translation and /or 
interpretation contracted services and staff within the Office of Family & Community 
Engagement. The District has also produced various contracts with outside vendors for 
translation and /or interpretation services at PSD002010 -2125, PSD002331 -2747, and 
PSD015353- 15355, PSD015357- 15366. 

2 These numbers reflect requests for translation that were directed to the District's Translation & 
Interpretation Center. 
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6. All policies, practices and procedures for identifying parents with limited English 
proficiency who have children with disabilities enrolled in the District; 

When any parent/guardian enrolls his /her child in the District, the parent/guardian is 
required to complete an Application for Admission of Child to School (EH40). That 
form includes a home language survey, where parents /guardians are asked to identify the 
language spoken at home by the family most of the time, as well as the language spoken 
by the parent /guardian to the child most of the time, inter alla. While the District uses 
this form to identify a student's home language, the District is unable to confirm whether 
each student's parent/guardian is limited English proficient pursuant to the definitions set 
forth at 20 U.S.C. § 1401(18) and 34 C.F.R. § 300.27. 

7. All policies, practices and procedures for identifying students with disabilities who 
are English language learners 

To the extent they exist, any such policies, practices and procedures have already been 
produced. 

8. All policies, practices and procedures for translating IEP process documents 

To the extent they exist, any such policies, practices and procedures have already been 
produced. 

9. All policies, practices and procedures for translating regular education forms 

To the extent they exist, any such policies, practices and procedures have already been 
produced. 

10. All contracts with providers for translation or interpretation services; all budgets 
for such translation and interpretation services; and all expenditures by the District 
for such services 

See response to Item No. 5 above; see also PSD002126 -2258, PSD005179 -5197. 

11. Each request made by a LEP parent for translation of an IEP process document; 
and each decision by the District on whether to provide the translation of an IEP 
process document. 

See responses to Item Nos. 3 -4 above regarding requests for translation and the number 
of IEP process documents that were translated. As previously set forth, while the District 
uses an EH40 form to identify a student's home language, the District is unable to 
confirm whether each student's parent/guardian is limited English proficient pursuant to 
the definitions set forth at 20 U.S.C. § 1401(18) and 34 C.F.R. § 300.27. 
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Finally, as set forth in Marie DiFillippo's letter dated November 15, 2017, enclosing the 
District's fourth document production in this matter, the District will be making additional 
document productions. Indeed, the District made a supplemental production this afternoon. 
Given the upcoming Thanksgiving holiday, the District anticipates making another document 
production by November 28, 2017. 

Regards, 

/s /Marjorie Obod 

Marjorie Obod 
Cc: All counsel of record (via email) 
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I. Qualifications and Background 

I have extensive expertise in Teaching English to Speakers of Other Languages (TESOL) 

as well as the role of the native language in supporting English Learners (ELs) and their families 

in effectively participating in the US educational system. Most of my professional experience has 

involved observing the abilities and difficulties of speakers of other languages to comprehend 

and communicate either in English or through interpreters. 

I hold a bachelor’s degree in Education and Political Science from Swarthmore College, 

where I pursued a Pennsylvania Teacher Certification in Social Studies. I also completed a senior 

thesis examining both the historical and contemporary state of the education of ELs in the United 

States with a specific focus on Philadelphia. In addition to conducting a secondary review of the 

literature, I also conducted an ethnographic study of a Philadelphia school that included 

classroom observations and teacher interviews to better understand the challenges confronting 

the school in serving ELs. A key aspect of this study was to better understand the ways that the 

school sought to involve parents of ELs in the educational process of their children. In addition 

to writing a thesis, I also shared recommendations with the school on how to improve the 

educational support it provided to ELs as well as strategies for increasing the involvement of 

their parents. 

After graduating in 2003, I began my career as an ESL teacher in Philadelphia before 

moving to New York City. I transferred my Social Studies teacher certification to New York and 

taught high school social studies for one year. I, then, once again became an ESL teacher at the 

same high school. As one of the few bilingual staff members in the school, I witnessed firsthand 

the challenges confronting Limited English Proficient (LEP) families who often struggled to 

communicate with other staff members, several of whom relied on me to be their primary liaison. 
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I also participated in a few Individual Educational Program (IEP) meetings as an ESL teacher 

and, therefore, have some personal experience with both the importance of these meetings and 

the challenges caused by language barriers for LEP parents and caregivers trying to navigate this 

complex process. I remained in this position for 3 years. During this time, I also completed a 

Master’s degree in TESOL at Lehman College in 2007 and received my New York State teacher 

certification in TESOL. As part of my studies, I completed a master’s thesis focused on 

understanding the opportunities and challenges of implementing a collaborative team-teaching 

model where the general education teacher and the ESL teacher plan and implement instruction 

together in a classroom that includes both ELs and non-ELs. It included recommendations on 

how to maximize the potential of this teaching approach, recommendations that have since been 

published as part of an edited volume on collaborative team teaching models of ESL entitled Co-

teaching and other collaborative practices in the EFL/ESL classroom: Rationale, research, 

reflections, and recommendations. 

I began doctoral studies in Urban Education at the Graduate Center of the City University 

of New York in 2007, receiving my Ph.D. in 2012. As part of my doctoral studies, I had the 

opportunity to work on several different projects focused on bilingualism in education. Two of 

these projects were funded by the New York City Department of Education. The first project 

sought to better understand the academic challenges confronting “Long Term English Learners” 

(LTELs), students who remained English Learners (ELs) after 6 or more years. The second 

project sought to understand the impact of New York City’s transition from large comprehensive 

high schools to small high schools on the academic achievement of ELs. The key findings from 

both projects related to the importance of seeing bilingualism as a resource for teaching and 

learning as well as in developing strong family-school connections. In 2011, I became the 
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interim project director of the CUNY New York State Initiative on Emergent Bilinguals (CUNY-

NYSIEB), a New York State Education Department funded project designed to provide schools 

with large numbers of ELs support in instituting school-wide reforms designed to improve the 

academic achievement of these students. A major component of this project was supporting 

schools in strengthening family-school connections by treating bilingualism as a resource. 

Informed by all of this work, my dissertation offered a historical perspective on US language 

policy, pointing to the ways that contemporary approaches to language diversity in education 

have been shaped by historical forces that were designed to marginalize multilingual 

communities. My dissertation ended with recommendations for how schools can reframe 

multilingualism as a resource for teaching and learning as well as a resource for engaging LEP 

parents and caregivers in the education of their children. 

I have continued working in this vein since my arrival at the University of Pennsylvania 

in 2012. I received funding from the Philadelphia School District’s Office of Multilingual 

Curriculum and Programs (OMCP) from 2013-2015 to provide professional development, 

consultant work and evaluations related to their efforts to implement new dual language 

programs that have the goal of students becoming bilingual and biliterate. In collaboration with 

some of my University of Pennsylvania colleagues, we also received funding from Kennett 

Square School District to conduct an external evaluation of their EL programs. I am also 

currently the EL expert working with the Center for Standards, Alignment, Instruction and 

Learning (C-SAIL), an Institute for Education Sciences (IES) funded study of the 

implementation of college and career ready standards in several states around the country. A key 

focus in all of these projects has been understanding the important role that the native language 
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plays in both improving the educational outcomes of LEP children and increasing the 

involvement of their families in their schooling process.  

I have published several peer-reviewed articles in top journals in the field related to the 

topic of TESOL and language diversity in education, including TESOL Quarterly, Harvard 

Educational Review, Urban Education and Language Policy. I also serve on the editorial board 

of the Annual Review of Applied Linguistics, Reading Research Quarterly and the International 

Journal of the Sociology of Language. I am a member of both the American Educational 

Research Association (AERA) and the American Association of Applied Linguistics (AAAL) 

and am a regular presenter at both of their annual conferences. I have also been invited to give 

keynote presentations at many practitioner conferences both in the Philadelphia area and around 

the country. This practitioner-based work has focused primarily on providing teachers and 

administrators with strategies for how to effectively frame language diversity as a resource for 

teaching and learning as well as for ensuring active participation from LEP parents and 

caregivers in the schooling process. This work has been conducted with practitioners from a 

range of contexts including schools that have bilingual education programs and schools that offer 

ESL programs as well as teachers with a range of language proficiencies from monolingual to 

multilingual.   

I have attached my CV, including a list of my professional affiliations and activities to 

this report. I have never testified before as an expert witness in a court of law. I am providing my 

services as an expert in this matter, including testimony at trial, free of compensation. 
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II. Methodology and Information Considered 

I conducted a thorough review of the existing literature related to the experiences of  

LEP parents and caregivers specifically with regard to navigating the special education process 

with a particular focus on their experiences developing, approving and implementing their 

child’s IEP. I reviewed 20 peer reviewed journal articles on the topic in order to develop a 

coherent analysis of what the research indicates is necessary to ensure LEP parents and 

caregivers are able to understand and engage in the IEP process. Based on this review of the 

literature, I developed a list of principles describing the research consensus on what needs to be 

done to ensure that LEP parents and caregivers are able to fully comprehend and participate in 

the IEP process. I used these principles as a point of entry for analyzing the current situation in 

Philadelphia related to the experiences of LEP parents and caregivers as they navigate the IEP 

process. This included the descriptions of the plaintiffs as described in the complaint, 

complemented by evidence provided through deposition testimony of named plaintiffs. I focused 

on how the descriptions offered in the complaints and deposition testimony align with what the 

research indicates needs to happen to ensure that LEP parents and caregivers can adequately 

participate in the IEP process.  

 Attached as Exhibit “A” to this report is a detailed listing of the materials I considered in 

conducting this analysis. 
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III. Analysis 

 My experience and the research indicates three principles that must be adhered to in order 

to ensure that LEP parents and caregivers can effectively participate in the IEP process: 

1. High quality translations of documents must be available to LEP parents and caregivers 

prior to discussing them at the IEP meeting. 

2. Qualified and trained interpreters must be available to LEP parents and caregivers for the 

entire IEP meeting.  

3. High quality translations of documents must be available to LEP parents and caregivers 

after the IEP meeting with any changes made based on the conversation. 

Based on my review of the available evidence, my conclusion is that the practices of School 

District of Philadelphia fail to adhere these principles and failed to ensure that LEP parents and 

caregivers are able to fully participate in the LEP process. 

 Below I further elaborate on the research that forms the basis of these three principles. I 

begin with a general overview of the challenges confronting LEP parents and caregivers in 

becoming involved in the education of their children. I then examine challenges specific to the 

IEP process. I offer an overview of the research related to the characteristics of high quality 

translation as well as the research related to high quality interpretation. In each of these sections, 

I describe the ways that the practices of the District fail to adhere to the research.   

Challenges Confronting LEP Parents and Caregivers in the US Educational System 

There are a number of recognized challenges confronting LEP parents and caregivers as 

they seek to navigate the US educational system. Obviously, they confront language barriers. 

This language barrier is often exacerbated by the many other stresses confronting LEP families 

including cultural differences (Delgado-Gaitan, 1991), poverty (Chávez-Reyes, 2010), an 
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unfamiliar educational bureaucracy (Auerbach, 2011) and a precarious immigration status (Ayon 

& Becerra, 2013). This coupled with the fact that many LEP parents and caregivers come from 

cultural backgrounds where the norm is to defer to the expertise of teachers and other 

professionals (Coll, et al., 2002) can create challenges for efforts to ensure their active 

involvement in the education of their children. LEP parents and caregivers often have to juggle 

many different priorities and can find the US public school system to be confusing and 

uninviting. Adding a language barrier to these many other challenges provides a small glimpse 

into the many impediments LEP parents and caregivers face to their active involvement in their 

children’s education. 

Research suggests that a language barrier is the most significant hurdle even when 

controlling for these other variables (Coll, et al., 2002). That is, even when accounting for 

challenges associated with poverty, immigration status and all of the other challenges that LEP 

families may confront, the language barrier between home and school remains the biggest hurdle 

they face in their interaction with schools. To ensure the inclusion of LEP parents and caregivers 

in the educational process of their children, it is critical to provide high-quality translation and 

interpretation services.  

Challenges Confronting LEP Parents and Caregivers in the Special Education Process 

If a language barrier is the biggest challenge for LEP parents and caregivers in their 

general interaction with schools, it is particularly true when they are trying to participate in a 

high-stakes and complex process associated with the development, approval and implementation 

of their child’s IEP. This process includes many complex procedures and foreign concepts that 

can be overwhelming to any parent trying to ensure that their voice is heard as important 

decisions are made about the special educational program of their child with a disability. The 
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special education process starts with an evaluation of the child by an educational psychologist 

who develops a technical report that offers recommendations for whether the child is entitled to 

special education services and, if so what the diagnosis is and what supports are needed. 

Typically, this report is shared with both the families and the school who are expected to use this 

information to collaboratively develop an IEP that will meet the specific needs of the child. This 

culminates in an official IEP meeting where all of the key stakeholders come together to finalize 

the educational program the child will receive through a robust and interactive discussion of the 

child’s educational needs, services, and placement options. This is followed by the development 

of finalized paperwork that lays out a detailed plan of goals, benchmarks, and services for the 

child.  

 One could imagine that such a complex process would be a challenge for any parents or 

caregivers to navigate. This is significantly and exceptionally more challenging for LEP parents 

and caregivers who also confront a language barrier. As a result, LEP parents and caregivers 

often experience a great deal of confusion and need for clarification as they try to navigate the 

IEP process. This confusion can range from uncertainty as to the meaning of particular 

terminology to a complete lack of understanding of the IEP process itself (Lo, 2008). In one 

study, an LEP mother reported not knowing that her child had been placed into a self-contained 

classroom for an entire school year despite having participated in the IEP meeting and having 

signed the document indicating her approval (Harry, 1992). This suggests an important point that 

must be considered when working to ensure the active involvement of LEP parents and 

caregivers in the IEP process—that it is possible that they will sign forms suggesting they have 

given their informed consent when they have, in fact, not fully understood what they are signing.  
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Indeed, this is exactly what happened with the plaintiffs in this case with one of the 

plaintiffs reporting that she was not aware that her child’s autism was not being addressed 

because of her inability to understand the IEP document that was provided to her. Another 

plaintiff reported hearing that her child had an intellectual disability for the first time during the 

IEP meeting because she was not able to understand documents that had been sent to her in 

preparation for the meeting. A third plaintiff reported signing a consent form giving the district 

permission to evaluate her child without understanding what she was consenting to. In line with 

previous research on this topic, the failure to offer translation and interpretation support for the 

LEP parents and caregivers in this case led to a range of confusions and misunderstandings that 

impeded their active involvement in the development and effective implementation of their 

child’s IEP. Had the District offered and provided translation and interpretation support through 

the IEP process, it is likely that these misunderstandings and many others that transpired would 

have been prevented.  

Yet simply offering translation and interpretation services may not be able to fully 

address the power differentials between LEP parents and caregivers and school professionals that 

must also be addressed.  LEP parents and caregivers have reported that they often find it difficult 

to disagree with professionals at IEP meetings for a range of reasons. They often report feeling 

as if they are not able to completely follow the conversation, even with an interpreter present but 

do not feel entitled to insist that their lack of understanding be addressed (Lo, 2008). In addition, 

many LEP parents and caregivers come from cultures where they are expected to be deferential 

to the professional status of teachers (Kalyanpur, Harry & Skrtic, 2000). LEP parents and 

caregivers have sometimes reported times where they have adamantly disagreed with the 

recommendations being suggested at an IEP meeting but did not feel empowered in the moment 
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to speak up, only to change their minds after the meeting when they had already signed the IEP 

document (Harry, 1992). These challenges suggest that it is not sufficient to offer only some 

translation and interpretation services and only when persistently sought by the LEP parent. 

Instead, these services must be of high quality and designed to alleviate some of the power 

differentials that exist between professionals and LEP parents and caregivers (Cheatham, 2011). 

Providing High Quality Translation of Documents 

A key component in ensuring the active participation of LEP parents and caregivers in 

the IEP process entails the high quality translation of the IEP documents. A key cause of 

confusion for many LEP parents and families has been a result of schools failing to translate 

these important documents (Zetlin, Padron & Wilson, 1996). Based on these challenges, LEP 

parents and caregivers consistently identify the translation of documents and interpretation 

services during IEP meetings as their most pressing need in ensuring their participation in the 

IEP process (Cho & Gannotti, 2005; Hughes, Valle-Riestra & Arguelles, 2002; Lian & Fontánez-

Phelan, 2001). This can also be seen in the testimony of the plaintiffs in this case with one of the 

plaintiffs stating in her deposition that a failure to offer translated documents prevented her from 

being able to ask questions about her child’s IEP. When persons do not feel confident in a 

language, the opportunity to review materials in advance in a language they are comfortable in 

helps provide the confidence to ask questions because they have had the opportunity to look for 

the answers in the written material.   

Experts agree with LEP parents and caregivers about the importance of ensuring 

translation of documents throughout the IEP process. What experts add to the conversation is 

what the nature of this translation should be to ensure its high quality. In particular, researchers 

have emphasized the importance of ensuring high quality translation of documents for LEP 
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parents and caregivers throughout the entire IEP process. This includes providing translated 

versions of IEP documents developed by bilingual experts in special education prior to the IEP 

meeting in order to allow LEP parents and caregivers to prepare themselves for the meeting by 

soliciting any support they may need and preparing any question they may have (Lo, 2012). 

Ideally, this should be followed-up by preliminary debriefs on the documents with a bilingual 

professional who can help ensure that parents and caregivers understand the procedure as well as 

the technical terms that are often used in IEP documents (Tamzarian, Manzies & Ricci, 2012). 

As a follow-up after the IEP meeting, it is important for families to receive the final IEP in their 

native language again translated by a bilingual expert in the field.  Ideally, they would also have 

a summary of the IEP in less technical terms that is also translated by a bilingual expert so that 

LEP parents and caregivers have a resource for helping them with the technical language of the 

IEP itself (Lo, 2012).   

The School District of Philadelphia has failed to implement these components of high-

quality translation. For one, translated documents have not been provided prior to the IEP 

meetings. This contradicts research that indicates the importance of having all documents 

translated for LEP parents and caregivers before the IEP meeting to provide them with time to 

review the documents and prepare any questions that they may have.  Because the District fails 

to translate the documents prior to the meeting, LEP parents are less able to understand and 

participate in the IEP process. 

 In addition, when the District did attempt to translate documents, typically, only the 

section headings were translated. This means that the rest of the document, including the most 

important information about the educational placement and services being provided to their 

children, was not presented to them in a language that they understand. By failing to translate the 
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entire document prior to the meeting, the District failed to ensure the plaintiffs were able to fully 

understand and participate in their children’s IEP process.  

Finally, the District typically failed to send translated final documents after the IEP 

meetings. This contradicts research that emphasizes the importance of following up with LEP 

parents and caregivers by sending them translated final documents along with translated 

explanations that summarize the major aspects of the IEP documents in a way that is more 

accessible to non-experts in the field. Though the District sometimes promised to send translated 

final documents, they often failed to do so. Often they only provided a translation of the section 

headings. As noted above, this does not provide an adequate translation and prevents LEP 

parents and caregivers from fully understanding the services being provided to their children and 

at what level. In absence of such knowledge, LEP parents are unable to fully hold schools 

accountable for fulfilling its obligations to their children  

Providing High Quality Interpretation Services 

The second component in ensuring the active participation of LEP parents and caregivers 

is the presence of a trained, qualified interpreter at every meeting held between LEP parents and 

caregivers and school professionals. On the day of the IEP meeting, it is essential to have a 

highly qualified interpreter who has expertise in special education, has been informed of the 

specifics of the case and has the ability to ensure that families are able to understand the 

conversation and to enable their meaningful participation in the process (More, Hart & 

Cheatham, 2013).  

As is the case with a failure to translate documents, a failure to include a trained 

interpreter has also been found to lead to confusion and misunderstanding (Lo, 2008).  Many 

LEP parents and caregivers who participated in IEP meetings have reported being uncertain as to 
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the nature of the conversation or its implications for their child’s education even with the 

presence of any interpreter (Zetlin, et al., 1996). This has been attributed to a range of factors, 

including interpreters being unfamiliar with the technical language they are being asked to 

translate as well as with their lack of training in ensuring that the meanings of these technical 

terms are explained to LEP parents and caregivers (Lo, 2008).  

Research has documented four different types of interpretation errors that can occur at an 

IEP meeting that can lead to misunderstandings: (1) omission, where important information is 

deleted, (2) addition, where new information is added, (3) condensation, where information is 

simplified and (4) substitution, where words not used by the speaker are used by the interpreter 

(Hart, Cheatham & Jimenez-Silva, 2012). As an example, Hart, et al. (2012) offer a description 

of an interpretation of an IEP meeting for a Chinese LEP parent. The interpreter, unfamiliar with 

educational terminology being used substituted the meaning of the Wilson reading program 

being discussed with the name of a person named Wilson leading the parent to completely 

misunderstand what was being discussed. Similar dynamics have been described in Philadelphia 

in the context of this litigation where, for example, one interpreter was not able to explain FAPE 

(Free Appropriate Public Education), a key concept in special education policy that is crucial for 

LEP parents and caregivers to understand in order to understand the rights of their children with 

disabilities. 

This research speaks to the many skills needed by interpreters working with parents and 

caregivers to ensure their participation in the IEP process. Successful interpreters must be fluent 

in the technical language necessary for an IEP meeting in both languages (Zhang & Bennett, 

2003). Their role is not simply to translate what is being said but to ensure that what is being 
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translated is also being understand by parents and caregivers participating in the IEP meeting 

(Pang, 2011).  

 The School District of Philadelphia has failed to adhere to these principles related to 

offering high quality interpretation services. For one, qualified interpreters are not present at all 

meetings. This contradicts research that indicates the importance of having trained interpreters 

present at all meetings held in conjunction with the IEP process. By failing to provide an 

interpreter, the District failed to ensure the meaningful participation of the plaintiffs in the IEP 

process of their children. 

 Secondly, when interpreters were offered, they were often not familiar with the case and 

did not have access to the IEP documents. This contradicts research that indicates the importance 

of interpreters who are familiar with the technical terminology associated with special education 

as well as the specifics of the case being discussed. Multiple plaintiffs reported that the 

interpreter provided did not understand the technical language of the IEP documents being 

discussed and had a difficult time translating them for her during the meeting. They reported that 

the interpreter had not had the chance to review the documents in advance and was unprepared to 

translate them accurately.  

In addition, plaintiffs also reported that some of the IEP meetings utilized Language Line 

for their interpretation services. IEPs are complex documents with a great deal of technical 

language that may be unfamiliar to somebody without any background or training in special 

education. This lack of familiarity is exacerbated when the interpreter has not had the 

opportunity to review the IEP document and other relevant documents either during or prior to 

the meeting in any manner where he or she is providing interpretations services. This lack of 

preparation and lack of access to the actual document under consideration likely has a negative 
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impact on the quality of interpretation provided, impeding the participation of the plaintiffs in the 

IEP process of their children.  The necessity to read the document to the interpreter who then 

must interpret it back based on working memory and recall increases the likelihood of 

inaccuracies and also slows the process of the meeting, putting pressure on the participants not to 

ask for clarifications or for complete translations. 

 Finally, it is important to note that there is no research which documents that parents will 

understand a proposed IEP and be able to participate in an IEP meeting as well if the 

interpretation at an IEP meeting is used as a substitute for translations provided before a meeting. 

It is my professional judgment, based on a review of the research and my own professional 

experience, that interpretation of documents presented for the first time at a meeting is not a 

substitute for fully translated documents provided in advance in order to enable LEP parents and 

caregivers to more fully understand and participate in the IEP process. 

IV. Conclusion and Opinion 

In summary, in my professional opinion, the descriptions of events offered by the 

plaintiffs in this case indicate that the School District of Philadelphia is not providing adequate 

translation and interpretation services to LEP parents and caregivers throughout their child’s IEP 

process. This prevents LEP parents and caregivers from actively participating in developing and 

providing input into the IEP, engaging in the IEP process, or monitoring implementation of their 

child’s IEP. The existing research provides clear directives and guidance to the District to 

develop a coherent and consistent plan for providing high-quality translation and interpretation 

services that ensure the meaningful participation of LEP parents and caregivers in the 

development and implementation of their child’s IEP.  
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Specifically, the District should ensure that high-quality translation of documents is 

offered to LEP parents and caregivers in advance of IEP meetings to provide them with 

sufficient time to review the documents. The District should also ensure that highly-qualified 

interpreters who have expertise in special education terminology and procedures are available for 

all IEP-related meetings rather than using untrained personnel. These interpreters should have 

the opportunity to review documents prior to any meetings to familiarize themselves with the 

case. Language Line should not be used unless absolutely necessary. Finally, the District should 

ensure that translated final documents are provided to LEP parents and caregivers after the 

meeting so that they can refer to the documents to participate in monitoring and to hold schools 

accountable for adhering to the educational services and supports promised to their child. Should 

the District implement these policies, I am confident that LEP parents and caregivers will be able 

to understand and actively participate in the IEP process and be able to advocate for their 

children to ensure they receive the appropriate educational supports they need in an appropriate 

educational placement to ensure their academic success.  

 

Respectfully submitted, 

 

Nelson L. Flores, Ph.D. 

(April 13, 2018) 
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1 don't have to review the whole thing.  We are

2 going to just go to the first two pages.

3                     -  -  -

4                     (At this time, a document

5           was marked for identification as

6           Exhibit No. Monley-4.)

7                     -  -  -

8 BY MR. MICHELEN:

9 Q.        Okay.  Ms. Monley, did you have a

10 chance to review this document?

11 A.        Yes.

12 Q.        What is it?

13 A.        It's the job posting for a bilingual

14 counseling assistant.

15 Q.        And is this the current format for

16 the job posting for BCAs?

17 A.        Yes, I believe so, yes.

18 Q.        And under the section that says

19 essential functions, is this an accurate

20 description of the essential functions of a

21 BCA?

22 A.        Yes.

23 Q.        And I see from the fourth point from

24 the bottom, the sentence that starts:
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1 District-wide translated documents to

2 parent/guardians, ensure that all documents

3 sent to parents and guardians are translated.

4           Can you just describe that little

5 bit, that responsibility of BCAs?

6 A.        So, yes, once a -- so when requests

7 come in for translation, we work with

8 parents -- with departments and schools in

9 ensuring that documents are translated for

10 parents and what -- we start with, at the

11 district, the top eight languages, to ensure

12 that they have that information and, then, if

13 there are additional requests, then, we'll

14 support the families based on the request

15 and/or need, but the BCAs will, then, have the

16 opportunity to go to what we call the TDM,

17 translated document management system, that

18 houses all of the documents.

19           So when they are meeting with

20 families and families indicate that they need

21 to understand the attendance policy or needs to

22 understand the transportation policy, the BCAs

23 will provide that parent with that document in

24 their language.
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1 Q.        Okay.  And when we are speaking about

2 parents requesting translated documents, what

3 type of documents are you -- are you referring

4 to?

5 A.        So it would be district -- so it

6 could be a posting about an upcoming workshop

7 or training, if there is something for

8 families.  Like, for example, I recently wrote

9 a letter for the parents around the March 14th

10 walkout for students in support of Florida.

11           So we made sure that that letter was

12 translated for all families, and not only in

13 English, but our top eight languages, so that

14 families were aware that students may partake

15 in this activity and if they were to, the

16 district would not be disciplining them.

17           So if there are large district-wide

18 services that we are going to go out to -- that

19 are going to students, we first and foremost

20 make sure that we are translating those

21 documents and ensuring that the parents are

22 getting them.  One, whether they are sent home

23 through backpack letters, whether they go home

24 through e-mail, the BCAs help us with that
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1 dissemination.

2 Q.        Okay.  Do BCAs ever help in either --

3 either help parents obtain translated documents

4 that are student specific or is it only

5 documents that apply to the district as a whole

6 or the school as a whole?

7 A.        So to my knowledge, I can say that I

8 know about district -- district wide and school

9 level.

10 Q.        Okay.  So if there was, for example,

11 a letter that was -- that a teacher was sending

12 to a parent, would they assist in translating

13 that?

14 A.        Oh, yes, most definitely.

15 Q.        And how would they go about that?

16 A.        So if a teacher recognized that -- so

17 right -- most recently, we just conducted a

18 training on Ludy's team about how to make the

19 classroom more accessible and welcoming to

20 English proficient families.

21           And so a part of that included, one,

22 taking an assessment of the parents that are in

23 the class and you realize that -- understanding

24 about what language they prefer to be
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6           tell the truth, the whole truth, and

          nothing but the truth; that the

7           testimony of said deponent was

          correctly recorded in machine

8           shorthand by me and thereafter

          transcribed under my supervision with

9           computer-aided transcription; that

          the deposition is a true and correct

10           record of the testimony given by

          the witness; and that I am neither of

11           counsel nor kin to any party in said

          action, not interested in the outcome

12           thereof.
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          official seal this 29th day of March
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PROCEEDINGS 

(By agreement of counsel, 

all objections, except as to the form 

of the question, have been reserved 

until the time of trial.) 

NANCY VELEZ, having been 
,. 

first duly sworn, was examined and 

testified as follows: 

EXAMINATION 

BY MR. MICHELEN: 

Q. Hi, Ms. Velez. My name is Lucas 

Michelen. I'm with the Law Firm of Drinker, 

Biddle & Reath. 

this action. 

We represent the plaintiffs in 

Before we get started, I 1 11 just go 

over a few basic ground rules to talk about. 

First, as we go through, let me know 

if you have any questions. Feel free -- with 

regard to the ground rules, let me know if you 
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they always have from a -- from non-English to 

English. 

Q. Okay. Do you know why they won't 

translate the opposite way? 

A. I don't. I don't. 

MR. MICHELEN: Okay. We 

can go on to the next document. 

THE WITNESS: Can we take a 

break? 

MR. MICHELEN: Yes, of 

course. 

(At this time, a discussion 

was held off the record.) 

(At this time, a short 

break was taken.) 

(At this time, a document 

was marked for identificition as 

Exhibit No. Velez-11.) 

BY MR. MICHELEN: 

Q. Have you reviewed the document, 
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Ms. Velez? 

A. Um-hum. 

Q. When is this dated? 

A. Well, it starts October 2016 through 

November of 2016. 

Q. Okay. And what's happening in this 

document? 

A. There was a request that was sent to 

T&I, the multilingual office. Cong forwarded 

it to me and I went back to the special 

education liaison about whether or not the 

74-page document needed to be translated and I 

was just checking because, you know, sometimes 

it's not needed. So I was just checking. 

And, then, I went to -- I went to 

John Madden, who, at the time, was the director 

for Southwark, who was the school making the 

request and I asked him to review this whole 

thing and to let me know, basically, getting 

his approval for going ahead with the request. 

And, then, he came back with: If a 

parent is requesting the entire document, I 

don't know how we can deny, I'll defer to 

Natalie in case we have other options, but 
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otherwise we have to refer out. 

The Natalie piece, I believe, 

continued in conversation. Now, know that 

don't know when it happened. I can't remember 

when it happened, but John Madden was asked to 

leave. 

Q. Um-hum. 

A. I don't know if it was around this 

time, soon after. I don't know. I don't 

recall the dates and I wasn't part of any of 

that. And I just know that I was waiting for 

I 

his response, if it was Natalie's response, for 

someone to give me direction and I didn't think 

I had it and that's where this ended up. 

Q. So did you ever so, first, on your 

e-mail to John Madden, why did you mention that 

that document would be costly to translate? 

A. Because it was so long. 

And at the time, though, I took this 

on in March, I was still building my process. 

A lot of pieces that kept being added to it 

were new to me and I think I was trying to find 

ways to ensure that we were thinking about 

every resource we had in place already that we 
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could use versus outsourcing to translate. 

Still trying to get all that 

together, my communication may not have been as 

I would have preferred it to be. Maybe I might 

have said a little too much, but I know that we 

did have a conversation about this, John and I. 

And he said, you know, I'm going to discuss 

with Natalie. We'll see what I don't know 

whatever happened with this. 

I would have to look back to see if 

anything came to me after and what happened 

with it. I -- honestly, I can't remember 

everything that happened. 

it did happen. 

I just remember that 

Q. Okay. So do you recall any 

conversations after the last e-mail from John 

Madden with Natalie Hess as to whether this 

would be translated or not? 

A. Thinking today, I would have still 

been waiting for direction. 

Q. Do you know if this document was ever 

translated? 

A. I don't recall which one it was. I'd 

have to look at my database. 
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can you check? 

yeah, I just don't -- I 

don't remember. 

Q. Okay. Can we look at, I believe, 

it's Exhibit 4, which is the database, and see 

if it is on there? 

A. The database. 

Q. Sorry to make you dig it back up. 

A. Okay. This one is 2016/2017. I 

don't see it on here. No, I don't see it on 

the '16/'17 school year, yes. 

Q. 

A. 

Q. 

Okay. 

I don't see it listed. 

If it's not on this database, is it 

likely that the document wasn't translated? 

A. 

Q. 

It is likely that it was not. 

Would there be anything else as to 

how you would be able to determine if it was 

translated? 

A. My database is my database. This 

pretty much tells my story, you know, because 

even if -- if I received -- if the documents 

were included and they were because T&I sent 

them to me and if I couldn't open them, I would 
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BY MR. MICHELEN: 

Q. Okay. 

A. That's all I have. 

MR. MICHELEN: Okay. Let's 

go to the next document. 

(At this time, a document 

was marked for identification as 

Exhibit No. Velez-13.) 

BY MR. MICHELEN: 

Q. Have you had a chance to review this 

document, Ms. Velez? 

A. Yes. 

Q. When what is going on in this 

e-mail exchange? 

A. 

for 

The question came in -- excuse me -

from Moffet to translation@philasd.org. 

And if I recall correctly, this was still 

through the translation office. 

Q. 

A. 

Okay. 

And I went right to Maria Capitola, 

who I was -- who was the special education 

director, with my normal questions. And, then, 
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she asked me to -- she was going to check and 

for me to hold off until she received a 

response. 

Q. Okay. What type of document was 

being requested to be translated here? 

A. According to attachment, there was an 

IEP and evaluation. 

Q. And do you see any evidence on your 

database that this document was translated? 

A. I'm looking for December 2016. I 

don't see it here. 

Q. 

A. 

Q. 

Okay. 

I don't see it here. 

Do you remember any conversations 

about these documents outside of this e-mail 

exchange? 

A. I don't remember this one. I don't 

remember this one. 

Q. Do you have any idea what might have 

happened to these documents? 

A. I don't know. 

Q. Do you 

A. I just don't remember. 

Q. Do you think they - - they were 
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translated? 

A. According to my database, it wasn't 

even listed. I don't know if this came back to 

me later . I don't know. 

Q. Would you have logged this as a 

request for translation somewhere? 

A. Yes. I logged it as a request, I'm 

sure. And I should have if it came in as a 

request like that . I have the documents. 

Q. So should this have been a request 

that was logged as being 

A. 

Q. 

A. 

Q. 

A. 

It should have been 

denied? 

Yes, it should have been. 

As being denied? 

Not denied. We were still waiting 

for a response. So I would have had to have 

waited for Maria to say go ahead because, here, 

she's asking me to hold off until she checked 

with them. 

So did I put it aside? I would still 

have all this, but did I put it aside waiting 

for her? I don't - - I don't remember. 

Q. Okay. So how would you have logged 
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ask to have a document translated? 

A. 

it was. 

I don't know. I've never heard that 

MR. MICHELEN: Okay. We 

can go to the next document. 

(At this time, a document 

was marked for identification as 

Exhibit No. Velez-17.) 

THE WITNESS: I'm sorry. 

I'm ready. 

BY MR. MICHELEN: 

Q. So have you had a chance to review 

the document, Ms. Velez? 

A. 

Q. 

A. 

Yes. 

And what is it? 

Another request from Willard from our 

new SEL, English to Spanish. And one of the 

people in Cong's office forwarded the request 

to me and, then, I went back to the director to 

get her approval. 

Q. 

A. 

So the director is? 

Nyshawana. She was, she's no longer 
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with us. 

Q. So Ms. Francis-Thompson was one of 

the directors? 

Um-hum. A. 

Q. 

A. 

What was asked to be translated here? 

It looks like it was a psych eval. 

Q. Is that considered an IEP-related 

document? 

A. The psych eval is what the 

psychologist prepares which automatically feeds 

in the system -- feeds into the evaluation. 

knows where to go to put the pieces. The 

what the psychologist needs to add to the 

evaluation, it goes via a psych eval. 

Q. 

A. 

Okay. 

So this would have come out in an 

evaluation with -- the evaluation would have 

It 

had this and everybody else's piece. 

his therapist, that was -- that did an 

If it was 

evaluation or whatever, then, the whole 

evaluation would have been produced. 

Q. So this is something you would log --

if it was translated, is this something you'd 

log on your database? 
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A. If I recall this situation -- and I 

think I do -- they pulled this because they 

wanted to wait for the evaluation, to have the 

whole evaluation translated, if I recall 

correctly. 

There was some confusion -- some 

confusion with Willard and Jason and 

under's t anding and sometimes he would send 

things and he'd say, oh, never mind or he'd 

call me and say just disregard the e-mail I 

sent. 

We had a lot of back and forth and I 

helped him try to understand the process we had 

at the time. 

Q. 

like 

So was there a lot of - - it sounds 

so was there a lot of confusion from 

SELs about what the exact process was? 

A. Jason was new. So to him, this was 

all new . This process was new . Nyshawana 

wasn't a director for too long either. And 

November 2016, I was still building and fixing 

this process. 

Q. Okay. So if you had sent this 

document to be translated, would it be logged 
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on your database? 

A. If I would have sent it, definitely. 

Q. Okay. And you say you want 

Natalie -- I'm guessing that's referring to 

Natalie Hess? 

A. 

Q. 

Correct. 

Wants me to work with directors 

instead on whether or not the document -should 

be sent out to be translated. My process 

includes going back to the school to ensure 

they have used their local resources, such as 

school staff, BCAs, psychologists, et cetera, 

before outsourcing. The translations are 

costly and I try to minimize what is forwarded. 

A. 

Q. 

This -- I'm sorry. 

So in that blurb I just read, are you 

describing conversations that you would have 

with SELs? 

A. Conversations with directors and this 

was helping Nyshawana understand what my 

process was, what Natalie needed from the teams 

to get this process going and you'll notice 

and we have repeated the same sentence 

throughout our meeting today -- because, at the 
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time, my instruction was, you know, let's make 

sure that, you know, are we using our local 

resources, have we exhausted absolutely 

everything that we have to accommodate the 

parent, do we still need to go on with the 

translation. 

This is in no way to say do 

everything you can so we don't have to get the 

document translated. That's not what this is 

supposed to say, if that is what your 

understanding or anybody's understanding. 

Q. 

A. 

I - -

No. I just don't -- it was more to 

educate Nyshawana and Jason. 

been the one to talk to Jason. 

She would have 

Q. Okay. Is there any evidence that 

this document was translated on your database? 

A. I'd have to look it up. I don't 

recall because I know they pulled some and they 

said just void -- never mind, we didn't make 

the request and I'm like, okay, whatever. 

Is that ST001115 or 175? 

staple in the way. 

I have a 

Q. Yes, I read it as -- yes, sorry. 
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1115. 

A. Willard, I don't see anything from 

Willard in the November -- no. 

logged in, I don't recall. 

Why it wasn't 

Q. When -- when you say these are 

requests on your database, do you mean they 

were requests to Global or were they requests 

to you? 

A. 

Q. 

A. 

This database 

Yeah. 

-- is kind of both. The requests 

coming in and the requests going out. 

Q. Okay. So that -- this is something 

that probably should have been logged on the 

database? 

A. Looking at it like this, it should 

have been logged in the database. 

Q. Okay. 

A. If a request is pulled, I just don't 

even put it on there. 

Q. Okay. So I'm sorry, can you just - -

can you explain again why this wasn't -- wasn't 

translated? 

A. I don't recall. I really don't 
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remember 

Q. Okay. 

A. why it's not appearing on the 

database. I would have to go back to find out. 

Q. In the e-mail, you say I try to 

minimize what is forward. What did you mean by 

that? 

A. From what I heard, documents were 

just forwarded to wherever -- I don't know --

Global. It was -- I didn't -- the only system 

I saw -- any structured system I saw was that 

copy of the Excel spreadsheet that was given to 

me when I was given this task. 

My understanding, from hearing 

conversations -- and this is just what I heard, 

because there was no set structure, 

documents -- like, if I recall correctly, 

directors would work with Chris and they would 

forward to Global if -- I believe we had Global 

for a few years. 

So if that was happening, who was 

tracking, who was -- I don't know. So my thing 

was to bring it in, tighten it up a little bit 

and go forward with it. And that's what all 
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this is. 

Q. Did you want to make -- were you 

trying to minimize what was sent to Global to 

curb the costs? 

A. 

Q. 

No. 

Okay. 

(At this time, a document 

was marked for identification as 

Exhibit No. Velez-18.) 

BY MR. MICHELEN: 

Q. So, Ms. Velez, what's being asked to 

be translated in this e-mail exchange? 

A. Let's see. An SEL from the McCall 

sent something directly to Cong. It looks like 

it was a parent input form, asking him to 

translate into Chinese. 

Q. Okay. 

A. And he went back and said I'm 

forwarding it and forwarded it to me. 

Q. I'm sorry. Before we continue, 

what's an input form? 

A. When we send a permission to 
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evaluate, it's either the invitation to 

participate or the permission to evaluate, 

there's a section to get parent input. 

Q. Okay. 

A. And it's just a list of a few 

questions, sort of, to get information from 

parents on how the student is at home, outside 

the school, things that we can't see or 

monitor. And, then, most of the -- well, a lot 

of the times, the parents do fill it out and 

send it back with the -- it's either the PTE or 

the invitation to participate. 

Q. 

A. 

Q. 

Okay. 

That's what that is. 

If you just turn to the very first 

page, were two documents being asked to be 

translated here? 

A. Well, let's see. 

Q. I'm sorry. 

A. The ST002781 because the parent 

input form is number two. So I'm guessing that 

the first document was an evaluation. 

Q. 

A. 

Okay. 

Because it's 20 pages and that seems 
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about right for an evaluation. 

So Cong forwarded I think Cong 

forwarded me the evaluation to have translated 

and he handled the input form because that was 

a very plain, easy, nothing complicated 

there was really no special ed language that 

needed to be translated with that. 

And, then, Marie came back as the 

director to evaluate 

evaluation report. 

I mean, translate the 

Okay. So that's what it 

was. Okay. And I went back to her and I said 

I'll forward the translation today and, then, 

he said -- Cong said he was sending something 

out to the contractor and I think it had 

something to do with the PaTTN website because 

about PaTTN offers a lot of documents in 

different languages. 

input form, correct? 

You're translating the 

And he said they were 

handling the input form and, then, I did the 

ER. 

Q. 

A. 

Okay. So 

I thought I will send the ER out to 

my contractor. If you still have money with 

Global, I will call it off. Okay. 
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Q. Do you know what contractor Cong is 

referring to there? 

A. 

Q. 

I do not. 

Was there a contractor that T&I used 

to translate documents? 

A. 

Q. 

I don't know. 

Going back to Ms. Capitolo's e-mail, 

how do you -- what do you make of what she's 

saying? 

A. 

Q. 

e-mail 

A. 

Q. 

A. 

our SELs. 

Q. 

To have the evaluation translated. 

Okay. And who is Christine in this 

Christine Kenney -

Christine Kenney? 

was and I think still is one of 

Okay. So Ms. Capitolo says: I 

understand, Cong, that the funds are drying up. 

I have instructed Christine to specifically ask 

parents before automatically requesting a 

translation. 

What do you take that to mean? 

A. Don't assume that the parent needs a 

document translated. Make sure that the parent 
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needs it. 

Q. And did you ultimately have this 

document translated? 

A. I should have. According to this, I 

was forwarding it on December 20. 

Q. Is that logged on -- on your 

database? 

A . Oh, my God, I hope so. 

What is the school? 

I believe it's McCall. Q. 

A. I don't see McCall on here. What's 

getting me a little hmm where Cong says I 

thought I would send the e-mail out to my 

contractor. 

I can't remember what happened. Did 

he send it out or did I send it out? I can't 

remember. 

Q. So did Cong ever send special 

education documents out to be translated, 

rather than you? 

A. 

Q. 

correct? 

A. 

I don't know. 

That would have been your role, 

At the time, it would have been. 
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Q. Do you know why he would have been 

the one handling this? 

A. I do not. 

Q. Based on the information we have here 

today, do you think this document was ever 

translated? 

A. It was either done through Global or 

done through the contractor that he was using. 

I just can't remember what happened there. 

Q. So you think the document was -- the 

document was translated, it just might have 

been left off of your database? 

MS. OBOD: Objection 

A. Yes. 

MS. OBOD: -- to form. 

BY MR. MICHELEN: 

Q. Okay. 

MS. OBOD: You have to give 

me a chance to object. 

THE WITNESS: Okay. 

MR. MICHELEN: I only have 

two more documents and, then, we are 

almost done. 

Next exhibit, please. 
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1       IN THE UNITED STATES DISTRICT COURT

2    FOR THE EASTERN DISTRICT OF PENNSYLVANIA

3

4 T.R., et al.,      )

     Plaintiffs,   )

5                    )

     - vs -        )

6                    )

THE SCHOOL DISTRICT)

7 OF PHILADELPHIA,   )

     Defendant.    ) No.15-04782-MSG

8 - - - - - - - - - -)

9

10             Oral deposition of CHRISTOPHER

11 MARINO, held at the Law Offices of DRINKER,

12 BIDDLE & REATH, LLP, One Logan Square, Suite

13 2000, Philadelphia, Pennsylvania, on March 16,

14 2018, commencing at approximately 9:30 a.m.,

15 before Susan Endt, Court Reporter and Notary

16 Public.

17

18

19

20

21

22               VERITEXT LEGAL SOLUTIONS

                    MID-ATLANTIC REGION

23            1801 Market Street – Suite 1800

                  Philadelphia, PA  19103

24
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1 APPEARANCES:

2 EDUCATION LAW CENTER

BY:  YVELISSE B. PELOTTE, ESQUIRE

3      MAURA I. McINERNEY, ESQUIRE

  1315 Walnut Street, Suite 400

4   Philadelphia, Pennsylvania  19107

  215-346-6906

5   mmcinerney@elc-pa.org

     Representing the Plaintiffs

6

7

8 DILWORTH PAXSON, LLP

BY:  MARJORIE McMAHON OBOD, ESQUIRE

9   1500 Market Street, Suite 3500

  Philadelphia, Pennsylvania  19102

10   215-575-2000

  mobod@dilworthlaw.com

11      Representing the Defendant

12

13

14

15

16

17

18

19

20

21

22

23

24
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1            DEPOSITION SUPPORT INDEX

2

DIRECTIONS NOT TO ANSWER:

3 PAGES:    None

4

REQUEST FOR DOCUMENTS OR INFORMATION:

5 PAGES:    None

6

STIPULATIONS AND/OR STATEMENTS:

7 PAGES:    5

8

MARKED QUESTIONS:

9 PAGES:    None

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1                      INDEX

2

3 WITNESS:

4      CHRISTOPHER MARINO

5

6 QUESTIONED                                PAGE

7 Examination by Ms. Pelotte              5, 156

8 Examination by Ms. Obod                    148

9

10                    EXHIBITS

11 MARKED     DESCRIPTION                    PAGE

12 Marino-1   Notice of Deposition            8

13 Marino-2   Notice of Deposition            20

14 Marino-3   E-mail, 2/14/18                 20

15 Marino-4   E-mail, 10/9/18                 78

16 Marino-5   E-mail, 1/7/16                  86

17 Marino-6   E-mail, 1/7/16                  90

18 Marino-7   E-mail, 12/1/15                 97

19 Marino-8   E-mail, 11/21/17               100

20 Marino-9   Spreadsheet                    111

21 Marino-10  Amendment to Agreement         117

22 Marino-11  Amendment to Agreement         123

23 Marino-12  Limited Contract Form          125

24 Marino-13  Agreement for Services         130

Page 4

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Case 2:15-cv-04782-MSG   Document 113-31   Filed 11/04/19   Page 5 of 8



1 spreadsheet, are they just OSS documents, like

2 documents that originate and are created by OSS

3 or are they any kind of document -- special ed

4 documents created by anyone, so say a document

5 that was created by -- at the building level?

6 A.        I don't know.

7 Q.        Are they translations that are just

8 done by OSS or -- or could it be translations

9 or -- does her sheet contain translations that

10 were done by the translation and interpretation

11 office?

12 A.        It's hard for me to answer that

13 because I haven't looked at it in a bit and I

14 just don't recall.

15 Q.        Do you know if there are any

16 documents that must be translated into a

17 language that a parent understands?

18 A.        I would say documents that the IEP

19 team leadership determined would ensure

20 meaningful participation if translated.

21 Q.        Who in OSS is responsible for keeping

22 track of whether or not the documents that are

23 required to be translated are actually

24 translated for parents?
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1 A.        Presently, Nancy Velez.

2 Q.        And how does Nancy do that?

3 A.        I don't know what her protocol is.  I

4 would assume that she -- I can't assume.  I'm

5 sorry.

6 Q.        Does OSS have any policies that

7 outline how the department is to keep track of

8 that information?

9 A.        We have policies, but I don't know if

10 it's about tracking the information.  I'm not

11 sure.

12 Q.        And is the information that's

13 contained within her spreadsheet used in

14 determining how much money the SRC has asked

15 for?

16 A.        Say this again.

17 Q.        Is the information in her -- in

18 Ms. Velez's spreadsheet used to determine how

19 much OSS will request from the SRC?

20 A.        Yes.

21 Q.        What's your understanding of how OSS

22 decides which special education documents are

23 translated?

24                     MS. OBOD:  Objection.

Page 34

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Case 2:15-cv-04782-MSG   Document 113-31   Filed 11/04/19   Page 7 of 8



1              C E R T I F I C A T E

2

3                     I do hereby certify that I

          am a Notary Public in good standing,

4           that the aforesaid testimony was

          taken before me, pursuant to notice,

5           at the time and place indicated; that

          said deponent was by me duly sworn to

6           tell the truth, the whole truth, and

          nothing but the truth; that the

7           testimony of said deponent was

          correctly recorded in machine

8           shorthand by me and thereafter

          transcribed under my supervision with

9           computer-aided transcription; that

          the deposition is a true and correct

10           record of the testimony given by

          the witness; and that I am neither of

11           counsel nor kin to any party in said

          action, not interested in the outcome

12           thereof.

13

14                     WITNESS my hand and

          official seal this 28th day of March

15           2018.

16

17

                    <%Signature%>

18                     _____________________

19                     Notary Public

20

21

22

23

24
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D.R.

D.R.

1ne ~CilOOl J.JlSLrICL Ul rn11aue1pma 
440 N. Broad Street 

Philadelphia, PA 19130 

Notice of Recommended Educational Placement/Prior Written Notice (NOREP/PWN) 

Student Name: 

Student ID: 4900 
PA Se~ 51 
DOB:--
School Address: 1901 North Front Street 

Philadelphia, PA 19122 

Date Sent: 05/20/2019 

Name and Address of Parent/Guardian/Surrogate: 
Jose Rivera/madeline Perez 

Dear Jose Rivera/madeline Perez, 

Current School Assignment: Kensington lligh School for 
Creativ~ & Performing Arts (5520) 
Regional Office: Learning Network-5 
County of Residence: Philadelphia 
Grade: 11 Age: 16 
School Phone: (215) 291-5010 

For LEA Use Only: 
Date of Receipt of Signed NOREP/PWN: 

This is to notify you of the Local Education Agency's (LEA's) action regarding your child's educational program. 

1. 'fype of action taken: 
D Proposes initial provision of special education and related services (For this action, the school may not proceed 

without your written consent in Section 8 of this document) 
D Refusal to initiate an evaluation (Must issue Procedural Safeguards Notice) 
D Proposes to change the identification, evaluation or educational placement of the child or the provision of a free 

appropriate public education (FAPE) 
D Refusal to change the identification, evaluation or educational placement of the child or the provision of a free 

appropriate public education (FAPE) 
D Change of placement for disciplinary reasons (Must issue Procedural Safeguards Notice) 
D Due process hearing, or an expedited due process hearing, initiated by LEA 
D Graduation from high school 
D Exiting special education 
D Exiting high school due to exceeding the age eligibility for a free appropriate public education (FAPE) 
D Extended School Year (ESY) services 
D Response to request for an independent educational evaluation (IEE) at public expense 
Ill NOREP is provided with creation of an annual IBP 
• Other 

2. A description of the action proposed or refused by the LEA: 
The regular educational environment with supplementary aids and services was considered as an option. 
LS and ELL instruction 

3. An explanation of why the LEA proposed or refused to take the action: 
This is the least restrictive environment to meet ~ducational needs. 

4. A description of other options that the IEP team considered and the reasons why those options were rejected. If the 
action proposed or refused is in regard to educational placement, options considered must begin with the regular educa
tional environment with supplementary aids and services (information about supplementary aids and services is available 
on the PaTTAN website at www.pattan.net): 

Options Considered 

Revised December 2013 

Reason for Rejection 
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D.R.

D.R.

D.R.

D.R.

D.R.

DOB: 
Student ID: 4900 
PA Secure ID: 6851 

lX,, .J. V1.1.U1llll11C, .l""l.lli::I \J.JL,VJ 

Region: Learning Network -5 
Grade: 11 
Date of Creation: 05/20/2019 

Notice of Recommended Educational Placement/Prior Written Notice (NOREP/PWN) 

The regular educational environment with supplementary 
aids and services was considered as an option. 
Itinerant level support 

This is not the least restrictive environment to meet 
educational needs. 
This is not the least restrictive environment to meet 
educational needs 

t--,-------------------~---
C on tin u at ion in speech therapy s being evaluated to see if speech is needed 

5. A description of each evaluation procedure, assessment, record or report used as a basis for the proposed action or 

action refused: 
Group Reading Assessment and Diagnostic Evaluation 

6. A description of other factors that were relevant to the LEA's proposal or refusal: 

Classroom testing in the regular education education curriculum in all academic areas. -needs a small group setting with 

a specially design instruction in order to meet her academic potential. 

7. The educational placement recommended for-is (State the amount of and type of special educational supports, 

e.g., Itinerant Leaming Support, Supplemental Autistic Support, Full-Time Emotional Support): 
Placement Recommendation: Supplemental Learning Support 

l£ A o i'f JIU(: e A. Av1i s/1°/19 
Dat~ (mm/dWyy) ' School District Representative Signature 

You have rights and protections under the law described in the Procedural Safeguards Notice. If you need more information or 

want a copy of this notice, please contact: 

Name: Melanie DuPree 
Address: 1901 North Front St. 

Philadelphia, PA 19125 

8. PARENTAL CONSENT: 

Position: Special Education Teacher 
Phone: 215-2152915010 
Email: erinsmith@philasd.org 

Directions for Parent/Guardian/Surrogate: Please check one of the options, sign this form, and return it within 10 calendar 

days. In circumstances when this form is NOT completed .and parental consent is NOT required, the school will proceed as pro

posed after 10 calendar days. 

[ ] I request an informal meeting with school personnel to discuss this recommendation. 

[ ] I approve this action/recommendation, 
[ ] I do not approve this action/recommendation.* My reason for disapproval is: 

I request (Contact the Office for Dispute Resolution at 800-360-7282 for information on Mediation and 

Due Process Hearing): 

[ ] Mediation 
[ ] Due Process Hearing 

* Except for placement in an interim alternative educational setting due to drugs, weapons, or serious bodily injury (§300.530(g), 

§300.530(i), and §300.531), if you do not approve the action/recommendation, your child will remain in the current pro

gram/placement only if you request a due process hearing or mediation through the Office for Dispute Resolution. If you do not 

request Due Process or Mediation through the Office for Dispute Resolution, the LEA will implement the action/recommendation 

Revised December 2013 Page 30 
. Date of Creation: 05/20/2019 
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DOB: 
Student ID: 4900 
PA Secure ID: 6851 

Region: Learning Network -5 
Grade: 11 
Date of Creation: 05/20/2019 

Notice of Recommended Educational Placement/Prior Written Notice (NOREP/PWN) 

Please return this entire form to: Melanie DnPree 

Date 
(mm/dd/yy) 

Daytime Phone 

Kensington High School for Creative & Performing Arts 
1901 North Front Street 
Philadelphia, PA 19122 

Attached are state and local resources you can consult to help yon understand your rights and how the special education process 
works. 

For help in understanding this form, an annotated NO REP/Prior Written Notice is available on the PaTTAN website at 
www.pattan.net. Type"Annotated Forms" in the Search feature on the website. If you do not have access to the Internet, you can 
request the annotated form by calling PaTTAN at 800-441-3215. 

Revised December 2013 Page 31 
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DOB:  
Student ID: 4900 
PA Secure ID: 6851 

oc r~nunmng .tilts t_.J.JL-VJ 

Region: Learning Network -5 
Grade: 11 
Date of Creation: 05/20/2019 

Notice of Recommended Educational Placement/Prior Written Notice (NOREP/PWN) 

THE ARC OF PENNSYLVANIA 
101 South Second Street, Suite 8 

Harrisburg, PA 17101 
800-692-7258 

www.thearcpa.org 

PARENT EDUCATION NETWORK (PEN) 
107 Industrial Highway 

York, PA 17 402-2223 

717-600-0100 (Voice/TTY) 800-522-5827 (Voice/TTY) 

800-441-5028 (Spanish in PA) 717-600-8101 (Fax) 
www.parentednet.org 

PARENT EDUCATION AND ADVOCACY 
LEADERSHIP CENTER (PEAL) 
1119 Penn Avenue, Suite 400 
Pittsburgh, PA 15222 
412-281-4404 (Voice) 866-950-1040 (Voice) 

412-281-4409 (TTY) 412-281-4408 (Fax) 
www.pealcenter.org 

IDSPANICS UNITED FOR EXCEPTIONAL 
CIDLDREN (HUNE, INC.) 
202 West Cecil B. Moore Avenue 
Philadelphia, PA 19122 
215-425-6203 (Voice) 

215-425-6204 (Fax) 
www.huneinc.org 

THE MENTOR PARENT PROGRAM, INC. 
270 Mayfield Road 

Clarion, PA 16214 
814-226-4151 (Voice) 888-447-1431 (Voice in PA) 

800-855-1155 (TTY) 814-226-4850 (Fax) 

www.mentorparent.org 

DISABILITIES RIGHTS NETWORK 
1414 North Cameron Street, Suite C 
Harrisburg, PA 17103 . 

800-692-7443 (Toll-Free Voice) 

PUBLIC INTEREST LAW CENTER OF PIDLADELPHIA 
United Way Building 
1709 Benjamin Franklin Parkway, Second Floor 
Philadelphia, PA 19103 
215-627-7100 (Phone) 
215-627-3183 (Fax) 

www.pilcop.org 

Revised December 2013 

RESOURCES 

800-692-7443 (Toll-Free Voice) 

877-375-7139 (TDD) 717-346-0293 (TDD) 
717-236-8110 (Voice) 
717-236-0192 

www.drnpa.org 

PENNSYLVANIA BAR ASSOCIATION 
100 South Street 

Harrisburg, PA 17101 
800-932-031 l 
www.pabar.org 

BUREAU OF SPECIAL EDUCATION'~ 
CONSULTLINE, A PARENT HELPLINE 
800-879-2301 

ConsultLine personnel are available to parents and advocates of 
children with disabilities or children thought to be disabled to explain 

federal and state laws relating to special education; describe the 
options that are available to parents; inform the parents of procedural 
safeguards;identify other agencies and support services;and describe 

available remedies and how the parents can proceed. 

OFFICE FOR DISPUTE RESOLUTION 
6340 Flank Drive 
Harrisburg, PA 17112-2764 
717-541-4960 (Phone) 
800-222-3353 (Toll free in PA only) 
800-654-4984 (TTY) 

717-657-5983 (Fax) 
http://ODR.pattan.net 

The Office for Dispute Resolution administers the mediatton and 
due process systems statewide, and provides training and 
services regarding alternative dispute resolution methods. 

THE PENNSYLVANIA TRAINING AND TECHNICAL 
ASSISTANCE NETWORK (PaTTAN) 
Harrisburg 800-360-7282 
King of Prussia 800-441-3215 

Pittsburgh 800-446-5607 
www.pattan.net 

STATE TASK FORCE ON THE RIGHT TO EDUCATION 
3190 William Pitt Way 
Pittsburg, PA 15238 
1-800-446-5607 ext. 6830 

Page 32 
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This is a redacted version of the original decision. Select details have been removed from the 
decision to preserve anonymity of the student. The redactions do not affect the substance of 
the document. 

Pennsylvania 
Special Education Hearing Officer 

 
DECISION     

 
Child’s Name:  C.D. 

Date of Birth:  [redacted] 
 

Dates of Hearing:  7/7/2015, 7/8/2015, 9/21/2015, 9/22/2015 
    

CLOSED HEARING 
 

ODR File No. 15968-14-15 AS  
 

Parties to the Hearing: Representative: 
 
Parents 
 

 
Parent Attorney   
John P. Corcoran, Jr., Esquire 
Jones, Gregg, Creehan & Gerace LLP 
411 Seventh Avenue, Suite 1200 
Pittsburgh, PA 15219 
 
 

 
Local Education Agency 
Mars Area School District 
116 Browns HIll RoadValencia, PA 
16059 

 
LEA Attorney 
Thomas E. Breth, Esquire 
Dillon McCandless King Coulter & 
Graham, LLP 
128 West Cunningham Street 
Butler, PA 16001 
 
 

Date Record Closed: 
 

October 19, 2015 

Date of Decision: October 31, 2015 
 
Hearing Officer: 

 
Cathy A. Skidmore, M.Ed., J.D. 
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INTRODUCTION AND PROCEDURAL HISTORY 

 
 The student (hereafter Student)1 is beyond high school-aged and formerly attended the 

Mars Area School District (hereafter District).  Student is alleged to be a Protected Handicapped 

Student under Section 504 and Pennsylvania’s Chapter 152 for part of Student’s tenure in the 

District.   Student’s Parents filed a due process complaint against the District under Section 504 

and its implementing federal and state regulations, claiming the District violated Student’s rights 

based on Student’s disability.   

 After preliminary rulings limiting the scope of the evidence to be produced to the Parents, 

the case proceeded to a due process hearing convening over four sessions, at which the parties 

presented evidence in support of their respective positions.  The Parents sought to establish that 

the District failed to identify Student as having a disability and provide Student with a free, 

appropriate public education (FAPE) during the 2013-14 school year, and sought relief in the 

form of tuition reimbursement and a finding that the District discriminated against Student on the 

basis of Student’s disability.  The District maintained that Student did not qualify under Section 

504/Chapter 15, that the educational program that it implemented was appropriate for Student, 

and that no remedy is warranted.   

 For the reasons set forth below, I find in favor of the Parents, but will not order all of the 

specific relief requested. 

 

                                                 
1 In the interest of confidentiality and privacy, Student’s name and gender, and other potentially identifiable 
information, are not used in the body of this decision.  References will be made to the record as follows:  Notes of 
Testimony (N.T.); Parent Exhibits (P-); School District Exhibits (S-); and Hearing Officer Exhibits (HO-).  
References to exhibits that are duplicative will be to one or the other or occasionally both. Citations to the exhibits 
are not necessarily exhaustive; and it merits mention that the voluminous record contained roughly 1,000 pages of 
email messages, many of which included identical content.   
2 29 U.S.C. § 794 and 22 Pa. Code §§ 15.1 – 15.11, respectively. 
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ISSUES 

 
1. Whether the District failed to timely identify Student as a Protected 

Handicapped Student under Section 504 and Chapter 15? 

2. Whether the District failed to provide appropriate accommodations to Student 
to address Student’s disability? 

3. If the District failed to timely identify Student and/or provide appropriate 
accommodations to Student on the basis of disability, are the Student and 
Parents entitled to compensatory education in the form of tuition 
reimbursement? 

 
FINDINGS OF FACT 

 
General Background 
 

1. Student is a late teenaged student who was previously enrolled in the District.  For a part 
of Student’s tenure in the District, Student was considered to be a Protected Handicapped 
Child under Section 504 and Chapter 15.  (Notes of Testimony (N.T.) 43-44) 

2. The District is a recipient of federal funding for purposes of Section 504.  (N.T. 44) 

3. Student attended a private school for five years prior to enrolling in the District.  Student 
was able to pursue a field of interest3 at the private school until the end of ninth grade.  
(N.T. 48, 288) 

4. In February 2012, when Student was in ninth grade and in the private school, Student 
suffered a traumatic brain injury with a resulting concussion.  Student had restrictions on 
some physical activities until August of that year because of the injury, but was “cleared” 
at that time (N.T. 58).  (N.T. 55-58, 290-91, 295) 

5. Children who suffer a concussion need to rest and allow the brain and body to repair.  
Executive functioning, including initiating and ceasing behaviors and actions, self-
monitoring, focusing and concentrating, and controlling emotions, may be impacted.  A 
reduction in physical and cognitive tasks can help those children recover.  (N.T. 1104-06, 
1108-12; P-68 p. 2) 

6. A child who suffers from a second concussion, particularly those who have not yet fully 
recovered from the first concussion, may have a more significant or prolonged 
experience, including potentially more serious cognitive difficulties, than would a child 
who has had a single concussion.  Children who suffer more than one concussion also 

                                                 
3 The field of interest is not identified in this decision in order to protect Student’s privacy in this closed hearing, but 
among other evidence, Student’s mother described that interest at N.T. 49-50. 
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have a higher risk of depression than those who never had such an injury.  (N.T. 582-83, 
602, 824-25, 893, 1090) 

7. During the time period at issue, when Student was in tenth through twelfth grades, 
Student and the Parents resided in a different school district.  The Parents and Student 
explored options for Student to continue taking classes in the field of interest, and learned 
that the District offered such courses.  Student attended high school in the District 
beginning in tenth grade at the expense of the Parents, who paid tuition to the District.  
(N.T. 49-50, 288-90, 350; P-48)  

8. Student’s guidance counselor was made aware when Student first began attending tenth 
grade in the District that there had been a previous injury, but was unaware that Student 
had suffered a concussion in 2012.  (N.T. 447, 449) 

9. Student participated in activities related to the field of interest outside of school during 
tenth grade.  (N.T. 52, 636-37, 679-80) 

10. Student’s grades for the 2012-13 school year (tenth grade) ranged from C (in a foreign 
language) to A+ (in classes related to the field of interest).  Most grades were in the A to 
B range, and Student’s then-current QPA was 3.3417 with a cumulative QPA of 3.0382.  
Student had one disciplinary infraction that school year for using a cell phone without 
permission, for which Student was assigned detention.  (P-1 p. 1, P-50; S-15 p. 1) 

District Discipline Policy 

11. At the start of each school year, the District holds class meetings to highlight its 
discipline policies and procedures  (N.T. 966) 

12. Discipline for most offenses, pursuant to District policy, may consist of a warning, after-
school detention (fifteen minutes), in-school suspension (ISS) (one day) typically two 
days after the incident; and out-of-school suspension (OSS).  The policy provides 
guidelines for the discipline to be imposed for specific behavior.  (N.T. 967, 968-69, 971-
72, 982-83; P-49 pp. 1-8) 

13. When students are assigned to ISS, they are required to notify their teachers with a form 
so that work may be assigned.  Students are expected to complete all work for the period 
of ISS, and that work completion is the focus of ISS.  (N.T. 177, 685-86, 693, 972, 984-
87, 1217-18, 1273-74, 1309-10) 

District Concussion Injury Policy in Fall 2013 

14. The District had a policy in the fall of 2013 that addressed how to proceed when a student 
suffered from a concussion.  Pursuant to that policy, notice of a student with such an 
injury was to follow this sequence:   

a. Request medical documentation, secure release authorization from parents, and 
contact school psychologist and school nurse with documents 
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b. Review of information by a team of counselor, school psychologist, and school 
nurse to determine how to implement recommendations made; and develop a plan 
for implementation with that team as well as an administrator and possibly 
teacher(s) 

c. Notification of recommendations from guidance counselor to teachers, 
administrators, and parents  

d. Guidance counselor to secure updated information and provide notice to school 
psychologist, school nurse, and administrator 

Typically, the guidance counselors, and sometimes nursing office staff, were responsible 
for implementing these procedures, including notifying teachers of any necessary 
accommodations.  The guidance counselor then periodically asked teachers how a 
particular student was progressing.  (N.T. 455-56, 470-71, 476, 479-80, 710-12, 717, 851, 
993; P-7)  

15. District staff who might be involved when a student suffers a concussion could include 
the school nurse, a principal, the student’s guidance counselor, teachers, the school 
psychologist, and the Director of Pupil Services (DPS).  Those members are considered 
to be part of a team that also includes the parents and sometimes the student.  The 
specific staff involved in a particular case depends on the severity of the injury and 
whether a medical doctor makes recommendations (compared to a psychologist); and the 
DPS is not always the administrator member of the team for every concussion injury 
from the outset.  (N.T. 826-29, 831-32, 917-18, 926, 991, 1009-10)  

16. The District’s general practice is to follow any recommendations for accommodations 
sent by a medical doctor or psychologist for a student who suffers a concussion, 
particularly those provided by the UPMC Concussion Center (hereafter CC).  (N.T. 541-
42, 854, 855, 1058-59) 

17. When a student in the District suffers a concussion and accommodations are necessary, 
the assigned guidance counselor asks those students to remind their teachers of those 
supports.  These students are generally expected to ask for accommodations as they are 
necessary.  (N.T. 461-62, 463-64, 484, 1066-67)   

18. Typically, after a student would have a third evaluation for a concussion injury, District 
staff would consider whether a formal process, such as a Section 504 Plan, should be 
initiated.  The DPS would also usually be involved at that point.   (N.T. 514-15, 718-19, 
725, 1010; S-2 p. 79) 

Fall Semester 2013-14 School Year 

19. Student began eleventh grade in the 2013-14 school year.  Early in that year, Student was 
disciplined for behaviors such as using a cell phone and being disrespectful, but 
sometimes only a warning was imposed.  (N.T. 795-96) 

20. In approximately late September or early October 2013, Student suffered a second 
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traumatic brain injury during a recreational activity.  Student reported the incident to 
Student’s parents but claimed to be “fine” when asked how Student was feeling (N.T. 59-
60).  After discussions with the school nurse about changes to Student’s demeanor at 
school, and noting differences in Student at home, the Parents took Student for evaluation 
and treatment at the CC on October 23, 2013.  (N.T. 59-61, 221, 296-97, 299-301; P-5 p. 
2; S-2 p. 42) 

21. On October 16, 2013, Student’s foreign language teacher referred Student to the Student 
Assistance Program (SAP) due to observed changes in Student’s behavior (arriving late 
to or missing class, not feeling well, not completing work).  This teacher had also had 
Student in her class the previous school year.  (N.T. 128-29, 155, 161-62, 173-74, 191; P-
4; S-2 p. 29)  

22. The Parents declined SAP services for Student, believing that any concerns could be 
addressed by the therapist who treated Student following the 2012 injury.  Student did see 
that therapist again beginning in October 2013.  (N.T. 222-25; P-4; S-2 pp. 31, 38) 

23. On October 23, 2013, after the CC appointment, the Parents informed Student’s guidance 
counselor and all of Student’s teachers of Student’s most recent concussion, as well as 
the first injury in 2012.  (N.T. 61, 62, 234, 443, 446, 448, 713; P-5 p. 2; S-2 p. 42, S-7 p. 
13, S-9 p. 1) 

24. The CC provided a form with accommodations for Student at school at the time of 
Student’s evaluation in October 2013.  The recommended accommodations were for 
testing (extra time test in quiet environment, and allowed across multiple settings); 
workload reduction (overall amount of make-up, class, and homework, recommended 50-
75%); provision of class notes; opportunity for breaks; extra time for assignments; and 
avoidance of busy environments.  That form was provided to the District.  (N.T. 65, 104, 
715-16; P-6 p. 6; S-1 p. 1)  

25. On October 24, 2013, Student’s guidance counselor sent email notification to all of 
Student’s teachers, except the Social Studies teacher, that Student required 
accommodations due to the concussion, specifying the following “when requested by 
[Student]” (emphasis in original):  extra time on tests; option to test in a quiet 
environment; workload reduction “(at teacher discretion – when appropriate)”; and copy 
of guided notes.  The guidance counselor also provided those teachers with a copy of the 
CC form. The omission of the Social Studies teacher was inadvertent; the Parents, school 
nurse, and principal were copied on this email message.  (N.T. 138-39, 451-52, 457, 719, 
721-23, 732-33, 1134-35, 1203, 1258-59, 1295-96; P-9 p. 1; S-2 pp. 44, 75, S-7 pp. 31-
32, S-9 p. 2) 

26. Student’s guidance counselor expected Student to self-advocate for accommodations, and 
informed Student and the Parents of this responsibility on Student’s part.  He also told the 
Parents that proceeding “in a more ‘formal’ manner” would be considered after the 
November 2013 CC evaluation (P-9 p. 3).  (N.T. 227; P-9 p. 3; S-2 p. 45) 

27. Student’s grades at the end of the first quarter marking period were in the C range in five 
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classes, in the B range in two classes, and one A grade.  (P-1 p. 2)  

28. Student was seen at the CC again on November 19, 2013.  The CC provided a new form 
with slightly revised accommodations, which the Parents provided to the District.  The 
recommended accommodations were for testing (extra time test in quiet environment, 
allowed across multiple settings, reduced length); workload reduction (overall amount of 
make-up, class, and homework, recommended 50-75%); provision of class notes; 
opportunity for breaks; extra time for assignments; and no physical education class or 
sports participation.  (N.T. 69; P-13; S-1 p. 5; S-2 p. 73)  

29. Student’s Parents advised Student’s guidance counsel and teachers about the November 
19, 2013 appointment.  The guidance counselor then notified all of Student’s teachers by 
email about the accommodations recommended in October 2013, and specifically advised 
them to provide:  extended time on tests; option to test in a quiet environment; workload 
reduction “(at teacher discretion, when appropriate – i.e., possibly lightning the ‘non-
essentials’)”; copy of guided notes; and the option of breaking up time-intensive tests into 
two sessions.  The previous bold and italicized reference to Student requesting 
accommodations was omitted from this email message.  The school psychologist, school 
nurse, and principal were copied on this message from the guidance counselor, in 
addition to the Parents.  (N.T. 483-84, 719, 734-35, 1265-66, 1296; P-14; S-2 pp. 73-74, 
84, S-8 p. 33, S-9 p. 8) 

30. In the fall of 2013, the District did not conduct a formal Pupil Service meeting, or any 
meeting, to discuss Student’s need for accommodations, or whether Student needed a 
Section 504 Plan.  District staff believed that the accommodations provided were meeting 
Student’s needs, and were awaiting the next (third) evaluation by CC before scheduling a 
meeting.  (N.T. 465-71, 491-93, 516, 738-40, 925)  

31. Student’s grades at the end of the second quarter marking period were failing in one 
class, in the D range in two classes, in the C range in three classes, and in the A range in 
two classes.  (P-1 p. 2) 

Spring Semester 2013-14 School Year 

32. In February 2014, Student’s guidance counselor notified the Parents that Student had 
failing grades in nearly all classes.  At that time, District staff were concerned with 
Student’s behaviors that resulted in discipline and Student’s failure to make the effort to 
complete work.  (N.T. 487, 489-90, 493, 518, 743; P-20) 

33. In early March 2014, Student’s guidance counselor reminded Student’s teachers by email 
to continue providing the accommodations specified in the November 20, 2013 
communication to them.  The guidance counselor also asked the teachers to allow late 
completion of assignments from the third quarter.  The school psychologist, school nurse, 
and principal were copied on this message as were the Parents.  (N.T. 484-85; P-22; S-2 
pp. 150, 162) 

34. The Parents also communicated with Student’s guidance counselor in early March, 
expressing their concerns with Student making up work and expressing frustration over 
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imposition of ISS for Student as discipline.  (S-2 pp. 156-57) 

35. A meeting was held with District staff and the Parents on March 11, 2014 to discuss 
Student’s grades and needs, and an upcoming evaluation.  The Parents brought a letter 
from Student’s pediatrician suggesting that Student needed an academic plan to support 
Student, and that ISS was a punishment for Student that prevented Student from making 
up missed work.  A particular high school administrator (hereafter HSA) used a raised 
voice during the meeting, flung the physician’s letter back to the Parents, and stated that 
he would determine what discipline to impose.  The participants did agree that Student 
would have two teachers available after school to help Student in any areas of difficulty, 
and that some work could be made up and some grades corrected.  (N.T. 258, 260-61, 
305, 310-12, 315, 317-19, 321, 322, 331, 400-01, 494-98, 516-17, 744, 813, 935-36; P-6 
p. 5) 

36. On March 13, 2014, Student’s guidance counselor sent email notification to all of 
Student’s teachers of the discussions at the March 11 meeting, and repeated the need to 
continue providing the accommodations from November 2013.  A plan to allow Student 
to meet with teachers after school was also mentioned, as was the need to permit Student 
to make up missing work.  (P-23 p. 1, S-2 p. 163) 

37. After the March 11, 2014 meeting, two teachers were made available to Student after 
school to assist with two subjects in which Student was struggling, Physics and 
Trigonometry, in the spring of 2014.  Student did not meet with those teachers after 
school, and the Parents did not believe having Student do so was appropriate.  (N.T. 752, 
769, 805, 942, 977, 984, 987, 1210-12, 1242; P-66; S-2 pp. 162, 245) 

38. Student was prescribed medication in late March 2014 to address Student’s lack of focus.  
The physician who prescribed the medication agreed with the CC recommendations to 
continue for at least another month.  Student did take this medication at school.  (N.T. 85-
86, 111, 113-14; P-8 p. 11, P-27 p. 3, S-4 pp. 1, 11, S-17 pp. 20-21) 

39. Student was seen at the CC again on March 25, 2014.  The CC provided a new form with 
slightly revised accommodations, which the Parents provided to the District.  The 
recommended accommodations were for testing (extra time test in quiet environment, 
allowed across multiple settings, reduced length); workload reduction (overall amount of 
make-up, class, and homework, recommended 50-75%, and shortened tests and projects); 
provision of class notes; and opportunity for breaks.  (N.T. 84-85; P-27;4 S-1 p. 6) 

40. Student was also evaluated by a neuropsychologist in late March 2014 based on a 
recommendation by the treating physician at CC.  This neuropsychologist is certified as a 

                                                 
4 The Parents’ version of the March 2014 CC recommendations form includes a page that appears to also be from 
March 25, 2014 and states, “Please extend previous accommodations.”  (P-27 p. 2)  This page is in addition to the 
immediately preceding page (P-27 p. 1) described in Finding of Fact (FF) 36 and included in the District’s version 
of this CC recommendations form.  (Cf. P-27 p. 2 with P-27 p. 1 and S-1 p. 6)  It is unclear to whom, if anyone, the 
additional page at P-27 p. 2 was sent, or why there are two versions of the same form from March 25, 2014, but the 
discrepancy is immaterial to the issues presented. 
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school psychologist.  (N.T. 66-67, 117-18, 402-03, 577, 586, 588-89; P-8; S-4)  

41. The neuropsychologist understood that Student had been experiencing irritability, 
impulsivity, and difficulty with attention and concentration.  Student was also exhibiting 
problematic behaviors, and grades had declined.  (N.T. 579-80) 

42. The neuropsychologist issued a report (NR) about her assessment of Student.  
Cognitively, Student scored in the high average range on the Wechsler Adult Intelligence 
Scale – Fourth Edition, with verbal abilities a relative strength.  In assessments of 
attention and executive functioning, Student demonstrated generally average or better 
abilities, but the neuropsychologist noted weaknesses in self-monitoring and emotional 
control reported in rating scales.  The neuropsychologist also described symptoms of 
depression from rating scales, which were reportedly more significant since the 
September/October 2013 injury; however, none of the scales reflected clinically 
significant concerns.  She further noted symptoms of post-concussive syndrome.  The 
neuropsychologist believed that Student’s concussions had exacerbated the depressive 
symptoms.  (N.T. 581-83, 600-02; P-8; S-4)  

43. In the NR, the neuropsychologist made a number of recommendations for Student’s 
educational programming, including a Section 504 Plan, as well as therapy to address 
Student’s mental health needs.  The neuropsychologist discussed a Section 504 Plan with 
the Parents, and suggested to them that Student be provided with such a Plan.  (N.T. 83, 
402-03, 587-88; S-4 pp. 4-6) 

44. The Parents contacted Student’s guidance counselor again in late March 2014, asking that 
Student not be subject to in-school suspension (ISS).  They also continued to contact 
Student’s teachers and guidance counselor that month after notification that Student was 
failing all classes.  (N.T. 77-81; P-24, P-25) 

45. By late March 2014, District administrators expressed frustration among themselves 
about continuing to accommodate Student and the requests to eliminate ISS for Student.  
They also decided to hold a meeting to discuss the potential need for a Section 504 Plan, 
and contacted the Parents about scheduling a meeting to discuss such a plan.  (N.T. 788-
90; P-26) 

46. A second meeting was held on April 15, 2014, following issuance of the March 25, 2014 
report from the neuropsychologist.  This was the school psychologist’s first meeting 
regarding Student; the school nurse, Student’s guidance counselor, and HSA attended 
along with the Parents.  The participants discussed recent discipline imposed on Student 
as well as the neuropsychologist’s report.  The HSA again used a raised voice during the 
meeting and, as in the prior meeting, flung the neuropsychological report back at the 
Parents.  The Parents also raised their voices at this meeting.  (N.T. 258-59, 334-35, 338, 
395, 504-05, 775-76, 814-15, 846-47, 849, 866-70, 958-59; P-8, P-28 pp. 1-4) 

47. In the spring of 2014, the District did at times waive Student’s ISS for certain class 
periods where Student would have missed important material or activities.  Some 
instances of ISS were postponed.  However, Student was required to serve all ISS 
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imposed.  (N.T. 751-52, 764-65, 766-67, 939-40, 976-77, 988; P-25 p. 1, P-56; S-2 pp. 
176, 178) 

48. District staff believed that Student was not motivated to bring work to ISS and to make 
up work missed, and Student frequently did not complete work during ISS.  (N.T. 752-
53, 770, 805-06, 1177-79) 

49. After the April 2014 meeting, the school psychologist sought information from Student’s 
teachers.  Student’s foreign language teacher completed an input form, noting concerns 
with Student’s attendance, inattention and lack of focus, and refusing to complete work; 
she had also noticed that Student was engaging in inappropriate peer interactions as well 
as using the restroom frequently and without a hall pass.  Another teacher reported lack 
of participation, incomplete assignments, and distractibility.  A third teacher noted 
difficulty focusing and with peer relations and organizational skills.  A fourth teacher 
reported lack of focus and self-discipline, failure to complete assignments, difficulty with 
organization, and inappropriate language and interactions with peers.  (N.T. 151-52, 169-
70, 175, 192-95, 857-59, 877, 893, 895; P-12; S-5 p. 17, S-7 p. 3, S-8 p. 53, S-9 p. 41)  

50. The school psychologist asked to contact the neuropsychologist to discuss Student’s 
depression symptomatology.  In that conversation, the neuropsychologist suspected that 
Student had had some emotional difficulties even prior to the concussion injuries.  (N.T. 
868-71, 876-77, 879) 

51. Student suffered injury to Student’s back and leg in April 2014 during a recreational 
activity.  Student was not able to bear weight on the leg, and pursuant to a medical note, 
Student was placed on homebound instruction (up to five hours per week) with 
accommodations and modifications to the curriculum.  Student did not return to the high 
school through the end of that school year.  (N.T. 87-89, 345-46, 877-78, 1039-41; P-29; 
S-2 p. 252, S-17 p. 4) 

52. The District school psychologist considered, but did not pursue, a special education 
evaluation of Student because of the April 2014 injury that resulted in Student not 
returning to school.  (N.T. 878-79, 889-91) 

53. In late April 2014, the HSA instructed other staff not to include the DPS in 
communications regarding Student.  Another administrator did advise the DPS about 
Student’s April 2014 injury, and she then learned about Student’s concussion injuries.  
The DPS was concerned that she was not involved sooner when she discovered that 
Student was exhibiting behavioral problems and the approaches used to that point seemed 
not to be working.  (N.T. 783-86, 1014, 1016, 1022-23; P-30) 

54. The HSA contacted the DPS and the District business office in early May 2014 about 
refusing Student’s enrollment for the following school year.  (N.T. 913-14; P-31 p. 1) 

2013-14 School Year Overall 

55. Student had a romantic relationship with a peer during the 2013-14 school year, and the 
two experienced difficulties with that relationship at times.  There was at least one 
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meeting with the two students, their parents, and an administrator, and District staff 
attempted to enforce the request of the children’s parents to keep the two separated at 
school.  (N.T. 216-17, 218-20, 367-68, 745-49, 755, 799-801, 813, 978-80, 982; S-2 pp. 
143-44, 231-32) 

56. From late October 2013 to the end of the school year, Student’s eleventh grade foreign 
language teacher provided Student with extra time to complete tests and assignments, 
testing in a quiet environment, and the opportunity to take tests over multiple sessions.  
Student was not required to take notes in that class, but was given opportunities to take 
breaks.  Student was not required to ask that teacher for accommodations.  Over the 
course of the school year, Student exhibited increased difficulty with focusing and paying 
attention and was frequently off task.  (N.T. 164-67, 169-171, 173-74; S-2 pp. 67, 88) 

57. From late October 2013 to the end of the school year, Student’s Technology Education 
teacher provided Student with extra time on the single test given to the class, the ability 
to retake the test, the ability to take the test in any environment, and as much time as 
needed to take the test or to submit assignments.   Student’s workload was reduced to 
some extent by the teacher permitting Student to submit media related to the same 
content that was previously completed for full credit.  All students were provided with 
guided notes and a study guide for tests.  Student was not required to ask for 
accommodations in technology education class.  (N.T. 1137-47, 1151-53, 1160-62, 1166-
67, 1169-71) 

58. From late October 2013 to the end of the school year, Student’s Physics teacher provided 
all students with the opportunity to retake tests (not exams) but did not modify them for 
Student.  She also provided testing in a quiet environment and permitted Student to only 
listen (not watch) video lectures without taking notes as a form of workload reduction, 
and offered a copy of notes but Student declined those.  Student exhibited a lack of focus 
in Physics class.  At the end of the school year while student was on homebound 
instruction, the Physics teacher did modify tests for Student and exempted Student from 
some assignments and gave credit for some that were turned in later.  (N.T. 1200, 1203-
08, 1216-17, 1228-29, 1230, 1231-32, 1234-35, 1248-49) 

59. From late October 2013 to the end of the school year, Student’s English teacher provided 
Student with extra time for tests and assignments and the ability to take tests in a quiet 
environment.  There were no guided notes to provide but students in the class worked on 
study guides together.  Student was provided extra time on assignments any time one was 
not turned in, without Student having to ask.  Student did exhibit a lack of focus and 
motivation in English class as the school year went on, and was at times distracted by 
Student’s cell phone.  The English teacher exempted Student from a few assignments and 
the final project while Student was on homebound instruction, but did not believe the 
workload during the rest of the year was too intensive for Student.  (N.T. 1259-64, 1266, 
1273, 1277-78, 1282-84, 1288; S-2 pp. 90, 93) 

60. From late November 2013 to the end of the school year, Student’s Social Studies teacher 
provided extra time for tests for all students, and the classroom was a quiet environment 
for all tests.  Student was provided the opportunity to take sections of tests at a time, but 
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typically elected to continue until completion.  This teacher eliminated a portion of 
questions on homework and some tests for Student, and provided a copy of all teacher 
notes.  There were occasions when Student was given some extra time to complete 
assignments and tests, but those opportunities were limited in duration.  Student 
demonstrated varying levels of motivation in Social Studies during the school year.  (N.T. 
1297-1302, 1305, 1307, 1317-18, 1322-23, 1334; P-16 p. 1; S-7) 

61. Throughout the 2013-14 school year, Student’s Trigonometry teacher provided 
accommodations very similar to those of the Technology Education, Physics, English, 
and Social Studies teachers.  (N.T. 1336-37; S-2 pp. 96-97, S-6) 

62. Student’s guidance counselor asked Student’s teachers informally how Student was 
progressing in the fall and spring of the 2013-14 school year.  (N.T. 518-19, 925) 

63. Student’s disciplinary record for the 2013-14 contained the following infractions with 
resulting discipline:   

Date Infraction Discipline 
9/23/13 Technology/Using Cell Phone Detention 
10/2/13 Unacceptable Action/Meeting Peer in Restroom ISS (3 days) 
10/7/13 Unacceptable Action/Blocking Traffic in Parking Lot Warning 

10/15/13 Technology/Texting During Class ISS (1 day) 
10/15/13 Unacceptable Action/Late to Class Warning 
10/16/13 Unacceptable Action/Late to Class Warning 
10/30/13 Unacceptable Action/Using Cell Phone Warning 
1/24/14 Swearing/Obscene Gestures ISS (1 day) 
1/27/14 Unacceptable Action/Leaving Lunchroom ISS (1 day) 
2/6/14 Technology/Texting in Class ISS (1 day) 
3/5/14 Tardiness 3 days Detention 
3/7/14 Unacceptable Action/Disrespect ISS (2 days) 

3/13/14 Technology/Disrespect/Using Cell Phone ISS (1 day) 
3/17/14 Technology/Texting ISS (1 day) 
4/8/14 Disrespect to Teachers ISS (1 day) 
4/8/14 Unacceptable Action/Cell Phone ISS (1 day) 

4/11/14 Harassment/Communication with Peer (with  
whom Student was not to communicate) OSS (3 days) 

(P-69; S-3) 
 
64. The DPS was in communication with the Parents about Student after the April 2014 

injury.  She also worked with the teachers to ensure that Student could make up work and 
be given credit for, or exempted from, some missed assignments.  Student made up work 
through July 2014.  (N.T. 1018, 1027-28, 1030, 1040-4; P-303) 

65. In August 2014, the Parents communicated with the District regarding Student’s grades 
for the 2013-14 school year.  Some District staff did not believe it appropriate to change 
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Student’s grades for much earlier in the school year.  By the end of the year, the Acting 
Superintendent was involved and took steps to ensure that Student had grades for all 
classes.  The DPS worked with the teachers to provide updated grades at the end of the 
summer that reflected all assignments, including those from the homebound instruction.  
(N.T. 510-11, 553, 556-57; P-35, P-36, P-37, P-39; S-2 pp. 315-17, S-10 pp. 64-65, 68) 

66. Also in August 2014, the Acting Superintendent and DPS looked into the chronology of 
events following the October 2013 notification of injury, including accommodations 
provided to Student.  (N.T. 529-30, 534-35, 551-54, 556-58, 1027-32, 1044-45; P-38, P-
41, P-42) 

67. On August 19, 2014, the Parents wrote a letter to the School Board detailing their 
concerns with the series of events over the course of the 2013-14 school year, beginning 
with the October 2013 notice of Student’s injury through their not yet completed request 
for corrections to Student’s grades.  (N.T. 90-91; P-46 pp. 3-4)  

68. Student’s final grades for the 2013-14 school year ranged from C+ (Physics and World 
History) to A- (English and the field of interest).  Student’s final QPA was calculated to 
be 3.092.  (S-15 pp. 5-6) 

2014-15 School Year 

69. The Parents had concerns about returning Student to school for Student’s senior year 
(2014-15), but wanted Student to graduate from the District.  After the Parents and 
District explored options, Student attended the District’s cyber school program for that 
school year.  (N.T. 346, 544-45, 59644-46, 648, 1038; P-2, P-48 p. 3) 

70. In August 2014, the Acting Superintendent determined that the HSA should no longer 
communicate with Student and the Parents and that other administrators would address 
the concerns expressed in the Parents’ letter to the school Board.  The HSA was also told 
verbally not to interact with Student.  (N.T. 541, 559-61, 563-64, 655-56, 952; P-46 p. 1) 

71. Student attended Homecoming in September 2014.  The administrator who was not to 
communicate with Student nonetheless greeted Student at the door.  The Parents advised 
the Superintendent that the administrator who was not to communicate with the family 
had spoken to Student.  (411-12, 420, 671-72; P-44) 

72. Student graduated from the District in June 2015. (N.T. 44)  

DISCUSSION AND CONCLUSIONS OF LAW 
 
General Legal Principles 
 
 Generally speaking, the burden of proof consists of two elements:  the burden of 

production and the burden of persuasion.  At the outset, it is important to recognize that the 
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burden of persuasion lies with the party seeking relief.  Schaffer v. Weast, 546 U.S. 49, 62 

(2005);   L.E. v. Ramsey Board of Education, 435 F.3d 384, 392 (3d Cir. 2006).  Accordingly, 

the burden of persuasion in this case rests with the Parents who requested this hearing.  

Nevertheless, application of this principle determines which party prevails only in cases where 

the evidence is evenly balanced or in “equipoise.”  The outcome is much more frequently 

determined by which party has presented preponderant evidence in support of its position. 

 Hearing officers, as fact-finders, are also charged with the responsibility of making 

credibility determinations of the witnesses who testify.  See J. P. v. County School Board, 516 

F.3d 254, 261 (4th Cir. Va. 2008); see also T.E. v. Cumberland Valley School District, 2014 U.S. 

Dist. LEXIS 1471 *11-12 (M.D. Pa. 2014); A.S. v. Office for Dispute Resolution (Quakertown 

Community School District), 88 A.3d 256, 266 (Pa. Commw. 2014).  The testimony of the 

various witnesses was consistent and credible in many respects.  Many of the teachers and other 

District professionals understandably lacked specific recollection of events that occurred two 

years ago; it must, however, be noted that the testimony of the HSA was accorded reduced 

weight because it appeared that he attempted to minimize the tenor of the March and April 

meetings in contrast to many other witnesses who described his demeanor and actions.  It should 

also be noted that, despite their conflicting positions at the hearing, the Parents presented as 

passionate and devoted advocates for Student; and, the District personnel, in general, presented 

as dedicated professionals. 

 In reviewing the record, the testimony of every witness, and the content of each exhibit, 

were thoroughly considered in issuing this decision, as were the parties’ Closing Arguments. 

Nevertheless, it is important to recognize what this decision will not address; specifically, the 

alleged systemic flaws in the District’s administration of its public school obligations (Parents’ 
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Closing at 16-17 and passim) and the character of the HSA (Parents’ Closing at 38-43).  This 

hearing officer has jurisdiction only over the issues identified above involving the Student, a 

minor child with a possible disability during the time period in question, and has disregarded any 

evidence and arguments that are not related to those claims. 

Section 504 Principles 

Section 504 specifically prohibits discrimination on the basis of a handicap or disability.  

29 U.S.C. § 794.  A person has a handicap if he or she “has a physical or mental impairment 

which substantially limits one or more major life activities,” or has a record of such impairment 

or is regarded as having such impairment.  34 C.F.R. § 104.3(j)(1).  “Major life activities” 

include learning.  34 C.F.R. § 104.3(j)(2)(ii).   

Since § 504's definition of disability is identical to the ADA's definition, it is 
appropriate to look to the ADA for guidance in interpreting this definition.  
 

*  *  * 
 
When considering an individual's disability under the ADA, a court should 
consider the nature, severity, duration, and permanent or long-term impact of the 
impairment in assessing whether it substantially limits plaintiff in a major life 
activity.  Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184 (2002).  It is 
insufficient for individuals attempting to prove disability status under this test to 
merely submit evidence of a medical diagnosis of an impairment.  The individual 
must also show that the impairment “substantially limits” a major life activity. 
The ADA does not define “substantially limits,” but “substantially” suggests 
“considerable” or “specified to a large degree.”  While substantial limitations 
should be considerable, they also should not be equated with utter inabilities. 
 

Centennial School District v. Phil L. ex rel. Matthew L., 799 F. Supp. 2d 473, 483 (E.D. Pa. 

2011) (some citations and quotation marks omitted).  “The question of whether an individual is 

substantially limited in a major life activity is a question of fact.”  Williams v. Philadelphia 

Housing Authority Police Department, 380 F.3d 751, 763 (3d Cir. 2004). 
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In the context of education, Section 504 and its implementing regulations “require that 

school districts provide a free appropriate public education to each qualified handicapped person 

in its jurisdiction.”  Ridgewood Board of Education v. N.E., 172 F.3d 238, 253 (3d Cir. 1999) 

(citation and quotation marks omitted); see also Lower Merion School District v. Doe, 878 A.2d 

925 (Pa. Commw. 2005); 34 C.F.R. § 104.33(a).  Under Section 504, “an appropriate education 

is the provision of regular or special education and related aids and services that (i) are designed 

to meet individual educational needs of handicapped persons as adequately as the needs of 

nonhandicapped persons are met and (ii) are based upon adherence to procedures that satisfy the 

requirements of” the related subsections of that chapter, §§ 104.34, 104.35, and 104.36.  34 

C.F.R. § 104.33(b).   

This FAPE obligation includes the duty of Child Find under Section 504.  34 C.F.R. § 

104.32; Ridgewood at 253.  The applicable regulations implementing Section 504 further require 

that an evaluation shall be conducted “before taking any action with respect to the initial 

placement of the person in regular or special education and any subsequent significant change in 

placement.”  34 C.F.R. § 104.35.  An initial evaluation under Section 504 must assess all areas of 

educational need, be drawn from a variety of sources, and be considered by a team of 

professionals.  Id.  Districts are required to fulfill the child find obligation within a reasonable 

time.  W.B. v. Matula, 67 F.3d 584 (3d Cir. 1995). 

The Third Circuit has interpreted the phrase “free appropriate public education” to 

require “significant learning” and “meaningful benefit”.  Ridgewood at 247.     

In order to establish a violation of § 504 of the Rehabilitation Act, a plaintiff must 
prove that (1) he is “disabled” as defined by the Act; (2) he is “otherwise 
qualified” to participate in school activities; (3) the school or the board of 
education receives federal financial assistance; and (4) he was excluded from 
participation in, denied the benefits of, or subject to discrimination at, the school.    
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Ridgewood at 253.  “In addition, the plaintiff must demonstrate that defendants know or should 

be reasonably expected to know of his disability.”  Id.  Significantly, “[t]here are no bright line 

rules to determine when a school district has provided an appropriate education required by § 

504 and when it has not.”  Molly L. ex rel B.L. v. Lower Merion School District, 194 F.Supp.2d 

422, 427 (E.D. Pa. 2002). 

Similar to Section 504, Pennsylvania’s Chapter 15 regulations require a substantial 

limitation with respect to education, defining a “protected handicapped student” as:  

A student who meets the following conditions:  
 

(i) Is of an age at which public education is offered in that school 
district.  
 
(ii) Has a physical or mental disability which substantially limits or 
prohibits participation in or access to an aspect of the student’s school 
program.  
 
(iii) Is not eligible as defined by Chapter 14 (relating to special 
education services and programs) or who is eligible but is raising a claim 
of discrimination under §  15.10 (relating to discrimination claims).  

 
22 Pa. Code § 15.2.    
 

Intentional discrimination requires a showing of deliberate indifference, which may be 

met by establishing “both (1) knowledge that a federally protected right is substantially likely to 

be violated … and (2) failure to act despite that knowledge.”   S.H. v. Lower Merion School 

District, 729 F.3d 248, 265 (3d Cir. 2013). 

The Parents’ Claims 

The first issue is whether the District failed to timely identify Student as a Protected 

Handicapped Student.  The Parents argue on the one hand that Student’s declining grades “could 

only be caused by the concussion related symptoms” (Parents’ Closing at 12-13), while the 

District contended and presented evidence that Student’s rocky romantic relationship was a key 
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factor in Student’s behaviors and declining performance.5  This hearing officer is not persuaded 

that this potentially contributing influence on Student’s behavior during the 2013-14 school year 

alone accounts for the marked changes from the prior year, but also does not accept the Parents’ 

conclusory interpretation of the record.  

Certainly not every child who suffers the same type of injury as did Student, or 

experiences a notable decline in grades, should automatically be evaluated by a school district.  

However, here, Student suffered a second such injury, and witnesses for both parties agreed that 

children who have multiple concussions commonly exhibit pronounced difficulties with 

cognitive functioning, including focus and concentration, and are at a greater risk for symptoms 

of depression.  The record reflects that in the early part of the 2013-14 school year, Student was 

exhibiting behaviors of concern at school that contrasted sharply with the prior year, including 

difficulty focusing in class, and was incurring discipline on multiple occasions, failing to 

complete assigned work, missing classes, and earning noticeably lower grades.  While the SAP 

referral appears to have been wholly appropriate in mid-October, the subsequent notification 

from the Parents on October 23, 2013 that Student had suffered a second head injury some weeks 

earlier, coupled with the obvious changes in Student’s demeanor and behavior and the 

recommendations for numerous accommodations at school by the CC, presented clear indication 

that Student’s academic functioning was considerably limited as a result of that event.  

Viewed as a whole from the perspective of what was known in late October 2013, the 

facts in this case provided more than ample reasons for the District to suspect that Student may 

have had a disability within the meaning of Section 504 and Chapter 15, and taken steps to make 

                                                 
5 The District also offered evidence that Student participated in various physical activities depicted in photographs 
and videos that Student posted on social media.  As it conceded, however, it is unknown when those photographs 
and videos may have been created.  (N.T. 1338-40; S-18)  I found that evidence to be immaterial to the issues 
presented in this administrative hearing. 
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that determination.  This hearing officer therefore concludes that, no later than the end of 

October 2013, the District was armed with enough information to convene a team to include the 

school psychologist to begin an evaluation to determine whether Student was a child with a 

disability, consistent with its policy.  Had the District done so, completing an evaluation within a 

reasonable time would have provided sufficient information to assist the District in properly 

accommodating Student with individualized supports for the remainder of the school year.  The 

failure to proceed with an evaluation amounted to a violation of the District’s Child Find 

obligation. 

Borrowing from the timeline for conducting special education evaluations under Chapter 

14,6 an evaluation should have been issued by the end of December 2013.  Such an evaluation 

would then have provided guidance and recommendations for Student’s educational 

programming from early January 2014.  And, because the District already had the CC 

recommendations as a starting point, there is no reason to believe a significant amount of time 

was then required to develop a Section 504 Plan.  Thus, early January is the beginning of the 

time period for which Student should have been identified and accommodated under Section 

504/Chapter 15.   

The conclusion that Student did qualify as a Protected Handicapped Student at that time 

does not end the inquiry on the first issue, however.  Although it did not proceed with an 

evaluation, had the District nonetheless appropriately provided accommodations for Student 

beginning on October 24, 2013 and continuing through the end of the school year, one might 

reasonably conclude that no denial of FAPE occurred.  The record as a whole, however, compels 

the conclusion that the District also failed in this regard. 

                                                 
6 22 Pa. Code § 14.123(b).  Pennsylvania’s Chapter 14 is set forth in 22 Pa. Code §§ 14.101 – 14.163 (implementing 
the Individuals with Disabilities Education Act, 20 U.S.C. §§ 1401 – 1482). 
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The District’s practice is, apparently, to follow all recommended accommodations for 

students who suffer a concussion.  Contrary to the Parents’ arguments, though, an educational 

recommendation from a physician or other professional does not automatically demand absolute 

adherence as a matter of law.  For example, the recommendation that Student be provided a 

reduced workload at a 50-75% level does not mean that any teacher’s failure to calculate and 

provide that specific workload for Student was necessarily inappropriate.  Similarly, it is not 

irreconcilable that the DPS only became involved in the spring of 2014, particularly since her 

testimony, in hindsight, was equivocal on when she should have been notified of Student’s fall 

2013 injury.  (N.T. 1011-12, 1016-17, 1022-23, 1063)  What is convincing is the evidence of 

what the District did and did not do, and how those actions affected Student’s educational 

performance.7 

The record does establish that many of Student’s teachers implemented accommodations 

for Student, yet others did not do so on a consistent basis.  The fact that Student’s grades for the 

various marking periods in the 2013-14 school year were not finalized until sometime after the 

start of the next year, and only through efforts of a number of District administrators, speaks 

volumes about Student having an inadequate opportunity to fairly complete missed assignments 

and make up tests.  Moreover, workload reduction did not appear to be a priority but was instead 

implemented only occasionally at teacher discretion.  Fortunately, the directive of Student’s 

guidance counselor to the teachers to require Student to ask for accommodations was largely 

ignored.   However, Student exhibited a lack of focus and attention in many classes throughout 

the school year, despite some accommodations, and continued to engage in problematic 

                                                 
7 I decline to draw an adverse inference because the teachers did not maintain written documentation of the regular 
education accommodations they provided to Student.  The Parents cite no authority for this purported lapse on the 
part of the District.  (Parents’ Closing at 30-31) 
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behaviors and perform poorly.  The reasonable reaction to those concerns, even without a 

Section 504 evaluation, would have been to consider and explore whether Student’s educational 

needs were appropriately being met.  It was not until April 2014, just before Student was placed 

on homebound instruction, that the District finally recognized its obligation to begin an 

evaluation.  That decision was made much too late.   

The ongoing decisions to impose discipline on Student in a rigorous and non-wavering 

manner is at least equally, and arguably more, problematic.  This hearing officer must agree with 

the witnesses who opined that the continued imposition of ISS in the spring of 2014 at the 

direction of the HSA was not only counterproductive in terms of accommodating Student’s brain 

injury, including through a reduced workload where possible, but served to let Student get farther 

and farther behind.  Student was undoubtedly overwhelmed with an impaired ability to cope with 

the demands of high school classes, and the insistence on discipline without an examination into 

whether Student’s disability was manifested in the various problematic behaviors further 

corroborates the denial of FAPE to Student.  Asking Student to seek assistance from teachers 

after school, thereby prolonging the school day rather than decreasing the workload, was 

similarly inappropriate.  The characterization of Student as a “discipline problem” (N.T. 938) 

simply does not ring true on this record and is unsupported by the other record evidence as a 

whole.  These disciplinary actions in the spring of 2014, furthermore, were not only ineffective, 

but substantiate the Parents’ claim of deliberate indifference, since the HSA and other District 

staff were aware of Student’s two head injuries and consequent need for accommodations, were 

at least constructively aware that Student may have had a disability, and intentionally failed to 

consider those factors in its disciplinary actions.   
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Remedy 

The last issue is whether the Parents and Student should be granted the relief that they 

seek.  It is well settled that compensatory education is an appropriate remedy where a school 

district knows, or should know, that a child's educational program is not appropriate or that he or 

she is receiving only trivial educational benefit, and the district fails to remedy the problem.  

M.C. v. Central Regional School District, 81 F.3d 389 (3d Cir. 1996).  Such an award 

compensates the child for the period of time of deprivation of special education services, 

excluding the time reasonably required for a school district to correct the deficiency.  Id. 

Compare B.C. v. Penn Manor School District, 906 A.2d 642, 650-51 (Pa. Cmwlth. 2006) 

(rejecting the M.C. standard for compensatory education, holding that “where there is a finding 

that a student is denied a FAPE and … an award of compensatory education is appropriate, the 

student is entitled to an amount of compensatory education reasonably calculated to bring him to 

the position that he would have occupied but for the school district’s failure to provide a 

FAPE.”); Reid v. District of Columbia Public Schools,  401 F.3d 516 (D.C. Cir. 2005).  

Compensatory education is an equitable remedy.  Lester H. v. Gilhool, 916 F.2d 865 (3d Cir. 

1990). 

Giving the District reasonable time to complete a Section 504 evaluation and develop 

appropriate accommodations to address Student’s disability after the October 23, 2013 notice of 

Student’s second head injury, this hearing officer finds that the first day of school in January 

2014 is the appropriate date on which to begin an award of compensatory education.  The term of 

compensatory education will end on the last day of school that Student attended before Student’s 

April 2014 injury, at which time Student was placed on homebound instruction and provided 

appropriate accommodations. 
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 The next question is the nature of the compensatory education.  Although the Parents 

seek reimbursement for tuition that they paid to the District, this hearing officer cannot conclude 

that such a remedy is sufficiently related to the denial of FAPE to Student, and would do nothing 

to remedy that deprivation.  Unlike a typical case of tuition reimbursement where parents receive 

recompense for their own costs in providing FAPE,8 the relief sought here would serve no 

purpose other than punish the District financially since the Parents assert, and I have found, that 

the District’s program was not appropriate.  Thus, the requested remedy will be denied.   

Student shall, however, be awarded compensatory education services.  The amount of 

those services is equitably calculated to be one hour per school day, the estimated amount of 

time that Student would have needed during the school day to complete assignments and tests 

that focused on essential content, with individualized support as necessary, for the relevant time 

period.   

The hours of compensatory education are subject to the following conditions and 

limitations.  Student’s Parents may decide how the hours of compensatory education are spent.  

The compensatory education may take the form of any appropriate developmental, remedial or 

enriching educational service, product or device that furthers Student’s 

social/emotional/behavioral and/or academic needs.  The hours of compensatory education may 

be used at any time from the present until Student turns age twenty-one (21), but may not be 

used for post-secondary tuition.  There are financial limits on the parents’ discretion in selecting 

the compensatory education; the costs to the District of providing the awarded hours of 

compensatory education must not exceed the full cost of the services that were denied.  Full costs 

                                                 
8 Tuition reimbursement is an available remedy for parents to receive the costs associated with a child's placement in 
a private school where it is determined that the program offered by the public school did not provide FAPE, and the 
private placement is proper.  Florence County School District v. Carter, 510 U.S. 10 (1993); School Committee of 
Burlington v. Department of Education, 471 U.S. 359 (1985); see also 20 U.S.C. § 1412(a)(10)(C).   
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are the average of the hourly salaries and fringe benefits that would have been paid to the District 

teaching professionals who provided educational services to Student during the 2013-14 school 

year.   

 

CONCLUSION 

 For the foregoing reasons, the District did fail to timely identify Student as a Protected 

Handicapped Student, and to provide appropriate accommodations between January and April 

2014.  Student shall be awarded compensatory education. 

 

ORDER 
 

 In accordance with the foregoing findings of fact and conclusions of law, it is hereby 
ORDERED as follows. 
 

1. The District failed in its Child Find and FAPE obligations to Student during the 2013-
14 school year, failing to identify Student as a Protected Handicapped Student and 
provide appropriate educational programing to address disability-related needs. 

2. The District acted with deliberate indifference toward Student in imposing discipline 
in the spring of 2014. 

3. The District shall provide Student with compensatory education in the amount of one 
hour for every school day that the District was in session for students from the first 
day of school in January 2014 through the last day of school that Student physically 
attended in April 2014, subject to the following conditions: 

a. Student’s Parents may decide how the hours of compensatory education are 
spent.  The compensatory education may take the form of any appropriate 
developmental, remedial or enriching educational service, product or device 
that furthers Student’s social/emotional/behavioral and/or academic needs.  
The hours of compensatory education may be used at any time from the 
present until Student turns age twenty-one (21), but may not be used for post-
secondary tuition. 

b. The costs to the District of providing the awarded hours of compensatory 
education must not exceed the full cost of the services that were denied.  Full 
costs are the average of the hourly salaries and fringe benefits that would have 
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been paid to the District teaching professionals who provided educational 
services to Student during the 2013-14 school year.   

4. Nothing in this Order precludes the parties from mutually agreeing to alter any of the 
directives regarding the form of compensatory education set forth in this decision and 
Order. 

 
 
 It is FURTHER ORDERED that any claims not specifically addressed by this decision 
and order are denied and dismissed. 

  
 Cathy A. Skidmore 
 _____________________________ 
 Cathy A. Skidmore 

      HEARING OFFICER 
Dated:  October 31, 2015 
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Introduction 
 

The Parents1 requested this due process hearing on December 4, 2012. In their 
Complaint, the Parents allege that the District has not appropriately addressed the 
Student’s needs, and has not offered an appropriate program or placement. The 
Parents demand placement in a specialized private school for students with learning 
disabilities.  
 
After a brief continuance, a hearing convened on February 5, 2013. Oral closing 
statements were presented at the end of the hearing session, and the record closed 
upon my receipt of the transcript.  
 

Issues2 
 

1. Has the District offered an appropriate IEP to the Student? 
2. Has the District implemented the Student’s IEP? 
3. Is the Student entitled to placement in a specialized private school for students with 

learning disabilities? 
 

Findings of Fact 
 

1. The Student started kindergarten in the 2011-12 school year in a different school 
district. S-1. 

2. The Student’s IEP Team from the other school district convened on September 15, 
2011, and drafted an IEP that was to be implemented in the other school district until 
September 14, 2012. S-1. 

3. The resulting IEP noted that the Student’s “pre-academic skills are not well 
developed. [The Student] can not identify any letters or numbers at this time. [The 
Student] is able to identify the 10 basic colors.” S-1 at 4. At the same time the 
student was not experiencing difficulty with expressive or receptive language, gross 
or fine motor skills, or negative behaviors. S-1 at 4, 5. 

4. When the September 2011 IEP was developed, the Parents expressed concerns 
about the Student’s expressive and receptive language. Based on testing conducted 
in May 2011, however, the IEP determined that “[The Student] is not demonstrating 
any significant problems with expressive or receptive language. [The Student’s] 
function communications are rated to be in the average range by ... current teacher.” 
S-1 at 4. 

                                                 
1 Other than the cover page of this decision, identifying information about the Parents and Student are 
omitted to the extent possible.  
2 See NT at 20-21. 
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5. The IEP includes eleven (11) goals, most of which target the Student’s ability to 
identify letters, associate letters with sounds, develop phonics skills, identify and 
sequence numbers, and associate numbers with quantity. S-1 at 12-16. 

6. The IEP included program modifications and specially designed instruction, mostly 
targeting direct instruction, smaller class size, preferential seating and one-to-one 
assistance for “seatwork.” S-1 at 17. 

7. At the time the IEP was drafted, the team determined that the student was not 
eligible for extended school year (ESY) services. S-1 at 18. 

8. The parents approved the program described in the IEP and placement in learning 
support at the itinerant level (20% of the school day or less) by approving a Notice of 
Recommended Educational Placement (NOREP) or not responding to that NOREP. 
S-2.3 

9. The Student enrolled in the District in November 2011. The District issued a NOREP 
to the Parents on November 16, 2011. Through that NOREP, the district explained 
that the student “will continue to receive itinerant learning support services as per 
the existing IEP from [the former school district]. The existing IEP ... will be 
implemented with changes specific to the area of reading and math goals. The goals 
will be reduced from eleven to four. Two goals will address reading (Letter Naming 
Fluency, Letter-Sound Fluency) and two goals will address math (Oral Counting, 
Number Identification). [The Student] will receive support services at [the Student’s] 
home school.” S-3 at 1. 

10. The parents approved the NOREP on November 30, 2011. S-3 at 3. It is not clear if 
a new IEP was issued that that time, edited in the way that the NOREP suggests. No 
such IEP was offered as evidence. 

11. The student was not re-evaluated before the NOREP of November 30, 2011 was 
issued. 

12. The District invited the Parents to an IEP team meeting in December of 2011. The 
invitation was sent on December 9, 2011 proposing a meeting on December 14, 
2011. The Student’s mother signed the invitation on December 14, 2011, indicating 
that she would attend, and returned the form to the District the same day. S-4. 

13. The IEP team meeting convened on December 14, 2011. At that time, the Student 
was a [preschool-aged] Kindergartener. 

14. According to the IEP drafted at that time, the Student could identify basic colors and 
shapes, but the Student’s “basic reading and math skills [were] significantly below 
average for [the Student’s] age and grade.” S-5 at 6. More specifically the student 

                                                 
3 The copy of the NOREP that was submitted as evidence is not signed. It may be that the NOREP was 
signed that the presented copy is a later printout. Regardless, the corresponding IEP (S-1) is not in 
dispute and was implemented with the Parents’ knowledge.  
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was able to identify only four of 26 upper case letters and could associate a sound 
with only one letter. Regarding math, the Student could “identify the numbers 0 and 
1...  count numbers 1 to 10 consistently [when prompted] and has demonstrated 
one-to-one correspondence using manipulatives. [The Student showed] 
underdeveloped skills in symbolic thinking, math calculations and math concepts. 
[The Student needed] concrete construction with the use of manipulatives.” S-5 at 6. 

15. The IEP included four goals: letter naming fluency, letter sound fluency, oral 
counting fluency and number identification fluency. S-5 at 13-14. These are the 
same goals indicated by the NOREP of November 30, 2011. Testimony strongly 
suggests that the Student’s goals were changed when the NOREP was sent in 
November of 2011, and that the goals did not change again when the IEP of 
December 2011 was drafted. See NT at 129-130. 

16. The IEP included program modifications and specially designed instruction. 
Specifically, the IEP provided for small group instruction, repeated practice, multi-
sensory instruction, errorless learning, manipulatives, wait time for responses, 
chunking of large assignments, and strategic seating. S-5 at 15. 

17. At the time of the IEP was drafted, the IEP team concluded that student was not 
eligible for ESY services. S-5 at 16. 

18. Under the terms of the IEP, the student received an itinerant level of learning 
support. S-5 at 17. More specifically, testimony reveals that the Student was 
educated in the regular kindergarten classroom, but received 30 minutes per day of 
1:1 instruction in a Learning Support classroom. NT at 128-129. This is consistent 
with calculations in the IEP itself, placing the Student in regular education for 85% of 
the school day. 

19. During the 2011-12 school year, some 1:1 Learning Support sessions were missed 
when the Learning Support teacher had to proctor PSSA testing. Makeup sessions 
were offered and provided. P-4. 

20. The parents approved the IEP of December 2011, via a NOREP, on December 20, 
2011. S-6. 

21. A meeting convened on March 28, 2012. It appears that this meeting was not 
formally an IEP team meeting, but the Student’s mother and several teachers and 
administrators were there. The District’s Director of Student Services was not at that 
meeting. S-7 at 4. 

22. On March 28, 2012, presumably after the meeting, the District issued a NOREP 
refusing to change the ESY recommendation in the IEP of December of 2011 (i.e. 
refusing to provide ESY services in the summer of 2012). S-7. On the face of the 
NOREP, ESY services were denied based upon the conclusion that any regression 
that may occur over the summer break could easily be remediated upon return to 
school. S-7; see also P-3.  
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23. According to a letter from the Student’s mother dated April 10, 2012, the meeting on 
March 28, 2012 was to discuss the Student’s progress and need for ESY services. 
According to that letter, everybody who attended that meeting was in agreement that 
the Student required ESY services. No contrary evidence or testimony was 
presented by the District. S-4 at 4. 

24. The Parent rejected the NOREP on April 10, 2012. According to a letter from the 
Student’s mother dated April 10, 2012, and submitted with the NOREP, everybody 
who attended the meeting on March 28, 2012 was in agreement that the Student 
required ESY services. No contrary evidence or testimony was presented by the 
District. S-4 at 4.4 

25. The Parent’s letter of April 10, 2012 is consistent with testimony from the Student’s 
Learning Support teacher. The Student’s Learning Support teacher came to the 
conclusion that the Student would benefit from, and was likely in need of, ESY 
services. NT at 145-148. Following clearly established practices in the District (if not 
District policy) the teacher “applied” for the Student to receive ESY services by 
notifying the District’s Director of Student Services of the Student’s needs and 
recommending the provision of ESY services for the Student. Id. The Director of 
Student Services denied the teacher’s recommendation. Id. 

26. On April 26, 2012, the District issued a letter to the Parent again refusing to provide 
ESY services for the same reasons that those services were denied in the past. P-2 
at 1. 

27. The Parent wrote a letter in response on April 29, 2012, again asking for ESY 
services and expressing both confusion and consternation about the District’s 
insistence that data suggests that the Student could easily recoup any regression 
that occurred during the summer. The Parent averred that no such data exists, and 
that the Student had made only minimal progress towards IEP goals. S-10. The 
letter is consistent with statements in prior correspondence in which the Parent 
acknowledged a small amount of progress towards IEP goals and was eager to 
continue services in the summer so that progress could be maintained.  

28. The District included a Permission to Reevaluate - Consent form with the letter of 
April 28, 2012. S-9. Specifically, the District proposed a number of commonly used, 
standardized, normative evaluations that would assess the Student’s intellectual 
abilities and achievement, social and behavioral skills, and language abilities. S-9 at 
1. The Parents refused consent and returned the form on April 29, 2012. S-9 at 2. 

29. While the foregoing events were unfolding, the Parents took the Student for an 
independent speech-language evaluation. The Student was evaluated on April 18, 
2012 and an evaluation report was sent to the Parents on April 24, 2012. S-8. The 
evaluation included a Clinical Evaluation of Language Fundamentals, Pre-School, 
Second Edition (CLEF-P:2). As a result of that test and clinical observations, the 

                                                 
4 Upon rejecting the ESY NOREP, the Parents requested both a due process hearing and mediation. 
Ultimately, a facilitated IEP meeting convened instead of either of those dispute resolution methods. 
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evaluator concluded that the student expressed a mild expressive language disorder 
and inappropriate grammatical errors, but was otherwise age-appropriate in both 
receptive language and articulation. S-8 at 4. The evaluator recommended goals 
and objectives, and proposed direct speech language services one time per week 
for a minimum of 30 minutes per session. S-8 at 4.  

30. The Parents provided the independent speech-language evaluation to the district, 
although it is not clear exactly when. NT at 93. 

31. The District convened a facilitated IEP team meeting on May 9, 2012. S-11, S-12 at 
1. During that meeting, the IEP of December 2011 was revised. S-12, S-13. No 
changes were made to the description of the Student’s academic achievement and 
functional performance. Existing goals were clarified to explicitly state that the 
Student would achieve the goals independently. A number writing goal was added, 
as was a goal calling for the Student to retell the correct sequence of events in a 
story. Id.  

32. The May 2012 IEP also called for an increase in program modifications and specially 
designed instruction beginning at the start of the 2012-13 school year (the IEP was 
still expected to carry through December of 2012). S-12, S-13. Time in the Learning 
Support classroom would increase by 30 minutes per session at the start of the 
2012-13 school year, but the student would not receive 1:1 instruction for the entirety 
of that time.  

33. Regarding ESY, the IEP team concluded the student was not eligible for ESY 
services. The District’s stated reason for the denial is the same 
regression/recoupment analysis. S-12 at 18. However, through the IEP, the district 
offered one hour of tutoring per week for five weeks in the summer of 2012. S-12 at 
17. These services were offered either as a program modification or as specially 
designed instruction, and the purpose was to “help continue to maintain a routine 
involving academics in order to facilitate [the Student’s] transition back to school 
[after the summer recess].” 

34. After denying the Parents’ multiple requests and teacher’s recommendations for 
ESY services, and then providing summer tutoring via an IEP without agreeing that 
the Student is eligible for ESY, the District sent a letter to the Parents on June 26, 
2012 offering 1.5 hours of ESY services per week for five weeks during the summer 
of 2012. The services would consist of tutoring to address unspecified reading and 
math goals. P-5.  

35. The letter offering ESY services was sent as a result of a clerical error, not as the 
result of a decision to provide ESY services, or increase summer tutoring form the 
one hour of tutoring per week provided by the IEP to 1.5 hours as set forth in the 
letter. NT at 245-246. However, the District offered to provide the tutoring offered in 
the IEP at the higher rate described in the letter. 
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36. By the end of the 2011-12 school year, the Student could identify 85% of upper and 
lower case letters, but was inconsistent with certain letters. S-15 at 3. By this time, 
the Student could also associate letters with sounds with 65% accuracy (as 
measured by sounds correct per total letters in the alphabet) – but was still 
“unfamiliar” with three vowel sounds. S-15 at 5. The Student could count orally from 
0 to 31, identify numbers 0-10 with 100% accuracy and identify numbers 0-20 with 
81% accuracy. S-15 at 8, 11.  

37. Regarding the two IEP goals that were added in May of 2012, data was collected 
twice for the number writing goal and once for the story sequencing goal between 
the time those goals were added and the end of the 2011-12 school year. Even so, 
by the second probe, the Student could write the numbers 0-5 and 8-10, 11, 14, 16 
and 17 independently and without a visual. S-15 at 12. The Student was able to 
sequence two of five stories at 100% accuracy on the first sequencing probe. S-15 
at 13. 

38. The Student received the tutoring hours from the District in the summer of 2012. NT 
at 117-118. The Student also participated in a six-week program in a New Jersey 
public school that targeted academics and social/emotional development. The New 
Jersey program was instructed by the Student’s grandmother, who is a special 
education teacher in that state. The Parents paid tuition for the Student to attend that 
program. S-14, NT at 63. 

39. The Student’s grandmother wrote a descriptive, detailed “Summary of Performance” 
at the end of the summer program. According to that document, the Student could 
identify all of the letters of the alphabet and knew all but four corresponding sounds 
– but only if using strategies instructed in the curriculum used in the summer 
program. The Student demonstrated good listening comprehension, and could recall 
story events in order. Using curricular strategies, the Student had some ability to 
spell three letter words, but demonstrated “reversals” in handwriting. The Student 
could “count to 40 by 1s and to 100 by tens ... [but] has difficulty reading and writing 
numbers past nine and demonstrates many reversals writing two digit numbers.” S-
14. 

40. A small amount of testimony indicates that the Student’s performance in the New 
Jersey summer program may be the result of the Student’s close relationship with 
the grandmother. See NT at 74. The District did not, however, challenge the 
accuracy of the information reported at S-14.5 

41. The Student started the 2012-13 school year under the IEP that was revised in May 
of 2012. See, e.g. NT at 225-226.  

42. The Student’s current (2012-13) special education teacher implemented the IEP and 
monitored progress towards its goals. Id, NT at 231; S-18. According to progress 

                                                 
5 To the extent that S-14 is hearsay, such evidence is admissible in these proceedings but cannot be 
used to form the basis of my decision. Regardless, the District did not challenge the accuracy of S-14, 
and the information therein is not inconsistent with some of the District’s own progress reporting.  
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reports, by the end of the first marking period (11/01/2012) the Student could identify 
all upper and lower case letters, associate sounds with letters at 81% accuracy, 
count to 31 independently with 100% accuracy, identify numerals 0-21 with 67% 
accuracy, and could write numbers 1-19 (the goal calls for 1-20) but many of those 
numbers were written backwards, S-18 at 1, 5, 8, 11; S-16 at 14-15. The Student 
also had good recall of facts from stories read aloud, but still required assistance to 
sequence those facts when retelling a story. S-18 at 15. 

43. Sometime during the first half of the 2012-13 school year, the Student’s special 
education teacher began to suspect that the Student has dyslexia, and shared that 
concern with the Parents. NT at 189. The teacher recommended that the Student 
should “see a doctor about it because [the teacher] is not someone who can tell 
whether a child has that or not.” NT at 233. 

44. The District convened an IEP team meeting on November 7, 2012 in anticipation of 
the expiration of the prior IEP. The District invited the Parent to the IEP team 
meeting on October 26, 2012. S-17. The meeting convened as scheduled. 

45. The sequence of events, IEPs and NOREPs around the time of the November 2012 
IEP team meeting are exceptionally confusing. Findings of fact concerning this 
period of time are based on the testimony of the Student’s current special education 
teacher, which appears in the record at NT at 210-235. 

46. The Student’s special education teacher and the Parents were communicating with 
each other about the Student’s progress and needs. As a result of those 
conversations, the teacher drafted an IEP and discussed that draft with the Parents. 
That IEP was submitted as evidence and made part of the record as S-21.  

47. The teacher did not bring the IEP at S-21 to the IEP team meeting in November of 
2012. Instead, the teacher brought a different IEP, which was submitted as evidence 
and made part of the record as S-19. It is not clear who authored the IEP as S-19. 
Team members signed into the IEP meeting on the IEP at S-19, and the Student’s 
mother acknowledged receipt of procedural safeguards on that document.  

48. The District also drafted a NOREP that was submitted as evidence and made part of 
the record as S-20. The teacher also brought the NOREP at S-20 to the IEP team 
meeting in November of 2012. See NT at 210-235. 

49. The IEP at S-19 and the NOREP at S-20 do not square with each other. The IEP 
calls for the Student to receive an itinerant level (less than 20%) of Learning 
Support. The NOREP at S-20 would place the Student in the Learning Support 
classroom at the “supplemental” level (20% to 80% of the school day).6 The NOREP 
at S-20 explicitly rejects an itinerant level of Learning Support as insufficient to meet 
the Student’s needs. 

                                                 
6 Neither the IEP at S-19 nor the NOREP at S-20 say exactly how much time the Student would actually 
spend in the Learning Support classroom. The Penn Data section of the IEP (where such information is 
often revealed) is completed incorrectly on S-19. 
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50. The IEP at S-21 matches the NOREP at S-20. The teacher mailed that IEP to the 
Parents sometime after the IEP meeting in November of 2012. 

51. The IEP at S-19 includes a description of the Student’s present levels of academic 
achievement and functional performance, complete with data from the early parts of 
the 2012-13 school year. The same section of the IEP at S-21 is blank. 

52. The annual goals in the IEPs at S-19 and S-21 are identical, and are based both on 
the performance levels reported at S-19 and assessments of the Student’s 
performance at the start of the 2012-13 school year (reported at S-16).  

53. The program modifications and SDI are similar in S-19 and S-21, but with one 
significant difference. The IEP at S-21, via modifications and SDI, places the Student 
in Learning Support for Language Arts. It is the addition of this class outside of the 
regular education classroom that pushes both the IEP at S-21 and the NOREP at S-
20 into the supplemental level.  

54. Both IEPs defer ESY eligibility determinations until the spring of 2013. 

55. The Penn Data reporting in the IEP at S-21 is accurate, based on the SDI. 
Accordingly, under the IEP at S-21, the Student would spend just short of two hours 
per day (1.92 hours) in the Learning Support classroom. This correlates to the 
Student spending 70% of the school day in a regular education classroom. 

56. The Parents rejected the NOREP at S-20, and requested this due process hearing. 

57. The District has implemented the last-approved IEP at all times during the 2012-13 
school year (the IEP at S-12). 

Discussion 
 

1. General Legal Framework  
 

I will make an effort to avoid legal terms or, when that is not possible, explain them in 
plain English. Except in the findings of fact, I have placed citations in footnotes, rather 
than in-line. I am doing this to make this decision accessible to people who, like the 
Parents, do not have a legal background or training.  
 
The law that controls this case is the Individuals with Disabilities Education Act (IDEA). 
The IDEA establishes the educational rights of students with disabilities and their 
parents. The IDEA also establishes school districts’ obligations to students with 
disabilities and their parents. At its core, the IDEA ensures that all students with 
disabilities receive a free appropriate public education (FAPE). This does not require 
schools to give students with disabilities the best possible education. Rather, school 
districts, working with parents, must develop and implement an Individualized 
Educational Program (IEP) that will provide a meaningful educational benefit to the 
student. Schools must also place students with disabilities in the least restrictive 
environment (LRE). In other words, of all of the possible placements in which a student 
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could receive a meaningful education, the school must select the placement that is most 
similar to the regular classrooms that non-disabled students go to. 
 
If a school violates the IDEA and a student does not receive a FAPE, the student is 
owed compensatory education. Compensatory education usually takes the form of 
educational services that go above and beyond what a school would otherwise have to 
provide, and are aimed at helping the student recover from the denial of FAPE. In 
Pennsylvania, compensatory education is usually awarded in the form of hours of 
services. In most cases, Parents choose what services will be provided during the 
awarded hours, and the school districts pay the service providers.  
 
Hearing Officers have authority to correct procedural violations of the IDEA. For 
example, if an IEP is not drafted in the correct way, a Hearing Officer can order the 
school district to comply with procedural rules. However, Hearing Officers cannot award 
compensatory education for a procedural violation – unless the procedural violation 
results in a denial of FAPE. Hearing Officers can also order school districts to provide 
the services that a student needs in order to receive a FAPE, and can order school 
districts to fund independent educational evaluations (IEEs). IEEs are assessments by 
experts who are not associated with the school district. 
 
In addition to compensatory education, parents may be entitled to private school tuition 
reimbursement in certain cases. In order to obtain tuition reimbursement, parents must 
prove that the school district failed to offer a FAPE, that the private school is appropriate 
for the student, and that awarding tuition reimbursement is fair (i.e. that there are no 
equitable considerations that would prohibit tuition reimbursement). As the name 
suggests, however, tuition reimbursement is available when parents have actually 
placed their children into a private school. Seeking reimbursement can be financially 
risky for parents, and courts have recognized that risk while analyzing tuition 
reimbursement cases.  
 

2. The Parents’ Demand 
 

It is important to highlight that the Parents are not seeking tuition reimbursement. As 
discussed in this decision, the Parents have not enrolled the Student in a private school. 
Rather, the Parents have investigated a private school and believe that school is a good 
fit for the Student. It is not clear how far the Parents have proceeded in the admission 
process, but it is clear that admission has not been formally offered to the Student.7 
More importantly, the Parents have not incurred any debt to the private school. They do 
not owe tuition to the private school. Instead, the Parents ask me to place the Student 
into the private school prospectively.  
 
My authority to order prospective private school placement is not clear cut. Some courts 
have upheld due process decisions that place students in private schools outside the 
context of tuition reimbursement.8 Such cases often involve chronic, severe denials of 
                                                 
7 NT at 19-20. 
8 See N. Kitsap Sch. Dist. v. K.W., 130 Wn. App. 347, 369 (Wash. Ct. App. 2005) 

Case 2:15-cv-04782-MSG   Document 113-34   Filed 11/04/19   Page 11 of 15



ODR No.13350-1213KE Page 11 of 14 

FAPE. Further, to whatever extent I have authority to award prospective private school 
placement, the standard cannot be the same as the standard for tuition reimbursement. 
Parents do not face the same financial risk, and the placement decision must be made 
in light of the LRE requirement.9 As a result, parents seeking prospective private school 
placement must prove that the student cannot receive a FAPE in less restrictive public 
school settings. In light of the vast array of modifications and accommodations that can 
be provided in public schools (and that the IDEA often requires), the burden on parents 
seeking prospective private school placement outside the context of tuition 
reimbursement is quite high.  
 
Regarding the other issues in this case, I very clearly have authority to determine both 
the appropriateness of the Students IEP and whether the IEP has been implemented. 
The Parents have not asked for compensatory education but, in light of the issues, I can 
order the District to take whatever action is necessary to correct procedural violations 
and ensure the substantive provision of FAPE to the student. 
 

3. The Burden of Proof 
 
The Parents are the party seeking relief. Under special education case law, the Parents 
must convince me that they are entitled to what they demand. In legal terms, the 
Parents must bear the burden of persuasion and cannot prevail if the evidence rests in 
equipoise.10  
 

4. IEP Implementation 
 
The Parents claim that the Student’s IEP was not properly implemented during the 
2011-12 school year when the special education teacher proctored the PSSAs. The 
District concedes this point, but argues that any missed sessions were made up, and 
that any educational loss suffered as a result of the missed sessions was remediated. 
The evidence supports the District’s position. The terms of the Student’s IEP were 
violated in the most technical sense over a short period of time (about one week). But, 
in light of the District’s voluntary remediation, the Student was not denied a FAPE as a 
result of that violation.  
 
 

5. Appropriateness of the IEP 
 
The Parents allege that the last IEP offered by the District is not appropriate. As  
 
described above, it is not easy to tell what the last-offered IEP is. This confusion is 
indicative of an IDEA violation in and of itself.  

                                                 
9 See Woods v. Northport Pub. Sch., 2012 U.S. App. LEXIS 13819, 29 (6th Cir. Mich. 2012)(applying an 
LRE analysis to prospective programming within a public school). 
10 Schaffer v. Weast, 546 U.S. 49, 62 (2005); L.E. v. Ramsey Board of Education, 435 F.3d 384, 392 (3d 
Cir. 2006); N.M., ex rel. M.M. v. The School Dist. of Philadelphia, 394 Fed.Appx. 920, 922 (3rd Cir. 2010), 
citing Shore Reg'l High Sch. Bd. of Educ. v. P.S., 381 F.3d 194, 199 (3d Cir. 2004). 
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The IDEA makes parents full members of their children’s IEP teams. Predetermination 
of a student’s program or placement violates parent’s rights to participate in IEP 
development. In this case, the District claims that it is offering an IEP (S-21) with a 
NOREP (S-20). But the offered IEP was never discussed during an IEP team meeting. 
Instead, a different IEP was discussed (S-19). The IEP that was “offered” and the IEP 
discussed at the meeting are different in important ways. The offered IEP increases the 
Student’s time in a Learning Support classroom by placing the Student in that 
classroom for a core academic subject. The IEP discussed at the meeting makes no 
mention of this. The Parent was denied the opportunity to meaningfully participate in the 
development of the offered IEP (S-20).11 
 
This situation is analogous to the District’s ESY procedures. As a matter of routine 
practice, the District’s Director of Student Services has veto power over ESY eligibility 
determinations (even when parents and District members of IEP teams believe that 
ESY is appropriate). This is an absolute violation of the IDEA and its regulations, and is 
antithetical to the collaborative process required by law.12 The Parents do not allege a 
denial of FAPE during the summer of 2012, but it is certainly within my power to ensure 
that the District complies with IDEA regulations as the Student’s ESY eligibility is 
determined this year.13  
 
The offered IEP also makes no mention of dyslexia. To be clear, dyslexia is not a 
separate disability category under the IDEA. Students with dyslexia who are in need of 
special education fall into the “specific learning disability” category. The Student has 
qualified under this category since the initial IEP. A diagnosis of dyslexia, therefore, 
would not change the Student’s eligibility category. The symptoms of dyslexia, however, 
do not follow from a single condition. The many forms of dyslexia may have similar 
presentations, but are not all remediated in the same way. Therefore, without careful 
evaluation, it is impossible for an IEP team to select programming for a suspected-
dyslexic student. 
 
In this case, the District was obligated – minimally – to propose an evaluation when the 
current special education teacher suspected that the Student has dyslexia. The IDEA 
requires school districts to evaluate all areas of a student’s suspected disability, and 
must initiate an evaluation even before the tri-annual cycle when a new or different 

                                                 
11 The Parents are also under the impression that the Student will spend more time in the Learning 
Support classroom that what is actually proposed at S-21 and S-20. The Parents’ confusion is the direct 
result of the District’s failure to include them in the IEP development process. The District cannot be 
surprised that the Parents are confused after one IEP is brought to the meeting with an inconsistent 
NOREP for a different IEP that was not discussed.  
12 Worse, some testimony suggests that the District routinely brings NOREPs, not IEPs, to IEP team 
meetings; and then presents the IEP only after the NOREP is signed. If so, this would be the most serious 
denial of parental participation that this Hearing Officer has ever encountered. In this particular case, 
however, there is not enough evidence to draw that conclusion, even though delivery of the last IEP was 
unambiguously botched.   
13 Unfortunately, I do not have the power to order systemic policy changes in a school district. Rather, I 
can only correct IDEA violations on a student-by-student, case-by-case basis. 
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disability is suspected.14 The District’s lack of effort in this regard is concerning, as is the 
recommendation to seek an evaluation from a doctor. It is the District’s obligation to 
evaluate the Student; it is not the Parents’ obligation to obtain an evaluation when the 
District suspects that the Student may have a previously undiagnosed disability. 
 
Despite all of these problems, all evidence and testimony clearly indicates that the 
Student has made progress. The Student’s baseline levels upon kindergarten 
enrollment were alarmingly low. The Student has made progress towards IEP goals, as 
documented in every probe the District has administered. This progress is a function of 
the hard and serious work that the special education teachers are doing with the 
Student (both the teacher from the 2011-12 and 2012-13 school years). Those teachers 
clearly care about the Student and, in the classroom, are driving the Student’s success. 
In light of this work, it is so unfortunate that the District has violated the IDEA by failing 
to provide necessary evaluations and by excluding the Parent form the IEP 
development process.15 
 
In sum, the Parents have proven that the last-offered IEP (S-21) is not appropriate. That 
IEP was offered before the Student’s suspected disability was assessed. To remedy this 
violation, and in light of the District’s suggestion that the Parent turn to doctors outside 
of the District for an evaluation, I will order the District to fund an independent 
educational evaluation (IEE) of the Student. The last-offered IEP was also issued 
without meaningful parental participation. To remedy this, I will order the District to 
reconvene the Student’s IEP team after the IEE is completed and to develop an IEP for 
the Student at the IEP team meeting.  
 

6. Private School Placement 
 

The Parents have not satisfied the very high burden that would require prospective 
placement at a private school at the District’s expense. Said simply, the Parents have 
not proven that the Student must be placed in a private school in order to receive a 
FAPE. To the contrary, evidence shows that the Student can make progress in the 
District. This Hearing Officer is optimistic that the Student will make even greater strides 
after the Student’s needs are fully evaluated, and after the Parents are included as full 
members of the Student’s IEP team. 
 
 
 
 
 

ORDER 
 

                                                 
14 20 U.S.C. § 1414. 
15 By many accounts, communication between the Parents and teachers has been good. The Parents 
and teachers appear to have a good relationship (particularly the teacher from the 2011-12 school year). 
Even so, good parent-teacher communication and parental involvement in IEP decision-making are not 
the same thing. It is the latter in which the District has failed.  
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And now, February 26, 2013, it is hereby ordered as follows: 
 
1. The District shall fund an independent educational evaluation (IEE) of the Student. 

To secure said IEE, the following procedures shall be used: 
a. The evaluator shall have no affiliation with the District, 
b. Within five (5) business days of this decision, the District shall propose five (5) 

such evaluators, 
c. The Parents may select from the District’s list of evaluators or may select a 

different evaluator, provided that the evaluator is qualified to assess all areas of 
the Student’s suspected disability.  

d. The parties may come to their own agreement as to whether the District will 
reimburse the Parents for the evaluation or pay the evaluator directly. If the 
parties cannot come to their own agreement, the District shall pay the evaluator 
directly.  

e. The evaluator must agree to transmit any evaluation report to both parties. Both 
parties shall sign any releases to enable such transmission.  

2. After the parties receipt of the IEE report, the District shall convene an IEP Team 
Meeting, with the Parents, to review the results of that report and either draft a new 
IEP for the Student, or amend the Student's IEP as needed. The parties may select 
a mutually agreeable time, place and location for this meeting.  

3. An ESY determination shall be made for the Student during the IEP team meeting. 
The ESY determination shall be made by the Student’s IEP team, and shall not be 
subject to veto by District administrators.  

 
It is FURTHER ORDERED that any claim not specifically addressed in this order is 
DENIED and DISMISSED. 
 
 

/s/ Brian Jason Ford 
HEARING OFFICER 
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