EE= | FACT SHEET

YOUR CHILD’S RIGHT TO BE FREE FROM DISCRIMINATION IN
PRESCHOOL

August 2025

All children have the right to attend preschools in Pennsylvania free from discrimination. This
fact sheet provides information for caregivers, as well as early childhood education (ECE)
administrators, staff, and other stakeholders, regarding ways to eliminate discrimination in
preschools, including discriminatory suspensions and expulsions.! Preschool settings include
private programs, daycares, school district programs, as well as any ECE setting that receives
federal funding.?

This fact sheet provides information on protections against discrimination under federal and
state law, including antidiscrimination laws and licensing requirements that apply to preschool
programs in Pennsylvania and specific programs and protections for children with disabilities,
children experiencing homelessness, and those in foster care.

IMPACT OF DISCRIMINATORY TREATMENT

Young children in preschool settings often face forms of discrimination that have long-lasting
negative effects. Black and Brown children, children experiencing homelessness, English learners,
children with disabilities, and children at the intersection of these identities are often subject to
discriminatory enrollment criteria and decision-making that prevent them from accessing high-
quality preschool programs — even when their right to do so is protected by law.3 For example,
preschool programs might unlawfully tell parents that they do not have the supports and services to
meet their children’s needs or refuse to admit children to preschool because they are not toilet-
trained* or they lack some other developmental skill. Some programs have prohibited outside
disability service providers from delivering services. None of these is a legal basis to deny a child
access to preschool. Reasonable accommodations should be made to support a child’s disability or
developmental skill-building.

In addition, children too often are discriminatorily excluded from preschool through suspensions or
expulsions, which deny children the opportunity to access the benefits of preschool, do not teach
appropriate behavior, and do not make classrooms safer. Nonetheless, preschoolers are excluded at
a rate more than three times that of K-12 students.?

RACIAL AND DISABILITY DISCRIMINATION IN PRESCHOOL EXCLUSIONS

Black and Brown children are far more likely to be subject to preschool suspensions and expulsions,
despite research indicating that they do not exhibit different behaviors than their peers. In fact,
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Black preschool children are 3.6 times more likely to receive one or more out-of-school suspensions
than their white preschool peers.® Nationwide, an estimated 174,000 preschool students were
reported suspended in a single year, and nearly half of the suspensions of public preschoolers were
Black children — even though they represented less than one-fifth of enrolled children.’”

The root causes of this racial disproportionality stem from systemic barriers, including structural
and systemic racism, lack of equal access to early intervention services and health services to
address developmental behavioral needs of Black and Brown children,? and adult decisionmaker
racial biases. For example, a recent study examining preschool discipline found that, even though
there were no differences in observed disruptive behavior based on a child’s race, child-care
providers complained about Black students’ behavior more frequently than white children’s and
viewed their similar behavior more negatively.®

Children with disabilities, including those with emotional challenges, are 14.5 times more likely to
be suspended or expelled as typically developing peers.'® This bias disproportionately impacts
Black and Brown children who share these identities.

LONG-TERM IMPACT OF PRESCHOOL EXCLUSION

When children are excluded from preschool, their risk of future exclusion and later justice-system
involvement increases significantly — pushing them into the preschool-to-prison pipeline. "
Suspensions and expulsions are associated with negative education and life outcomes, and often
they are triggered by behaviors that are actually “developmentally appropriate” for children in
preschool. '?

Many children living in poverty are also shut out of preschool due to lack of available slots in their
communities. Funding for public programs in Pennsylvania is very limited — according to a statistic
from 2024, only 66,839 of the more than 145,000 Pennsylvania children eligible for publicly funded
preschool had access to such a program.™? This critical funding issue also fuels staffing shortages
that must be addressed. '

BENEFITS OF ENSURING ACCESS TO PRESCHOOL FREE FROM DISCRIMINATION

It is important to note that access to high-quality preschool is associated with positive life
outcomes, including increased graduation’ and employment’® rates, increased financial
independence, '’ longer lifespans, '® and academic, behavioral, and social benefits.' Although all
children benefit from early education, underserved children make the most significant learning
gains.2% Too often, young children are prevented from accessing these critical benefits and are
denied educational and economic opportunities due to illegal discrimination, which can and should
be challenged and eliminated. In addition, preschoolers who have adverse childhood experiences
(ACEs), such as poverty, inadequate housing, or neglect, are as much as 10 times more likely than
their peers to be suspended or expelled.?' Preschool staff must be trained to understand ACEs and
use strategies and practices that are “trauma-informed.”??
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WHAT IS A PRESCHOOL SETTING?

For the purposes of this fact sheet, a preschool setting can be any of the following:

Childcare/Daycare (ages 0-5) — Available in family childcare homes, group childcare homes, and
childcare centers.

Early Intervention (ages 0-5) — Serves children with developmental delays or disabilities and
provides individualized support and assistance for both child and family.

Head Start (ages 0-5) — Promotes the school readiness of infants, toddlers, and preschool-aged
children from families who qualify as low-income. Services are provided in a variety of settings,
including centers, family childcare, and children’s own homes.

Private Academic School (ages 3-5) — Licensed by the Pennsylvania Department of Education to
serve children and staffed by qualified teachers and other professionals. These may be religious
schools.?

School District Prekindergarten (ages 3 and 4) — Preschool programs that many school districts
administer to prepare children for kindergarten.

ANTIDISCRIMINATION LAWS IN PENNSYLVANIA

In addition to federal laws, which are discussed below, the Pennsylvania Human Relations Act
(PHRA)?* is a state law that prohibits discrimination in education, among other areas, including
early childhood education settings. Under the PHRA, it is illegal to discriminate against a child

based on:?°

e Race (including protective hairstyles),

e Color,

e Sex (including gender identity, sexual orientation, etc.),

e Religious creed,

e National origin,

e Ancestry, or

e Disability (including the use, handling, or training of service or guide animals).

Below are some examples of discriminatory practices that are prohibited by both state and federal
anti-discrimination laws:2¢

e Segregating students based on membership in a “protected class” (such as race, sex,
disability, national origin, or religion, etc.);

e Applying admission rules differently based on protected-class status such as disability;

e Applying a policy or practice that has a different impact on a protected class without
justification or when there is a less discriminatory alternative option available;
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e Applying student misconduct or discipline rules differently to students based on race,
disability, etc.;

e Creating or permitting a hostile education environment based on race, disability, sexual
orientation, etc. (including a school’s failure to take action whenever it knows, or
reasonably should know, about harassment); and

e Failing to provide accessible facilities to students with a disability or equal access to
academic programs.

Suspension in the early education context is when a child is removed from a classroom for a
specified period of time as a consequence of the child’s behavior.?” Often, the words “suspend” or
“expel” are never used. Examples of suspensions include:

e Excluding a child from the classroom by placing them outside the classroom or in another
part of the building;

e Sending a child home early or limiting their hours per day at school; or

e Preventing a child from attending school because their one-to-one aide called out sick.

Expulsion in the early education context is the permanent removal of a child from an early
childhood program because of behavior or health conditions.?® Examples of expulsions include:

e Advising a parent that they must find new childcare because their child has been deemed a
“safety risk;”

e Disenrolling a child because they are “not a good fit” with the program;

e Removing a child because their one-to-one aide quit.

For more information, see our fact sheet on “Preventing Suspension & Expulsion in Preschool
Settings.”

WHICH RIGHTS AND PROTECTIONS APPLY TO MY CHILD’S PROGRAM?

Pennsylvania laws such as the PHRA and state guidance, as well as federal laws such as the
Americans with Disabilities Act, apply to most programs in Pennsylvania, with a few exceptions.?
Although all early childhood education settings are required to follow the state Office of Child
Development and Early Learning’s mandate to reduce and end suspensions/expulsions, only
programs that receive federal funding are required to follow federal laws that provide protections
for children experiencing homelessness and children in foster care. Examples of federally funded
programs include Head Start; school district programs; or programs through Early Intervention,
Elwyn Early Learning Services, or an Intermediate Unit and some private academic schools. In
addition, programs operated by a religious organization have fewer obligations, as discussed
below.3°

In choosing a preschool program, it is important to consider licensing systems and their unique
requirements for programs, because some programs offer greater protections than others based on
their licensing or contract.3' The following list highlights anti-discrimination program and policy
requirements, including many additional protections for students with disabilities:
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State Office of Child Development and Early Learning (OCDEL): Since 2017, OCDEL has required
all Pennsylvania early learning programs to develop policies to prevent, reduce, and ultimately
eliminate the suspension and expulsion of children from their programs. 32

State Licensing Requirements: Pennsylvania requires that early childhood education settings
comply with Department of Human Services licensing regulations to operate childcare facilities.
Among other licensing requirements, Pennsylvania requires that licensed programs must do the
following:

« Make reasonable accommodations to include children with disabilities. 33

e Permit adults who provide services to children with disabilities to provide those services on
the premises. 34

o Comply with civil rights laws such as the PHRA and ADA, among others. 3>
« Allow parents free access to the center while their children are there.3¢
« Communicate with parents in a language they understand.3’

Head Start: Programs funded through Head Start are subject to “suspension limitations” and a
prohibition on expulsion.3® Head Start’s limitations on exclusion include the following:

e A program cannot expel or disenroll a child from Head Start because of the child’s
behavior. ¥

o If there are serious and persistent behavioral concerns, the program must explore and
document all possible steps to address such problems.#

= |If, after the program has explored all steps and consulted with the child’s
parents, teacher, early intervention agency, and mental health consultant, and
if the child’s attendance creates a serious safety risk, the program must work
with other entities to transition the child to a more appropriate placement.*

e Head Start programs must prohibit or severely limit suspensions, meaning that suspensions
can only be used as a last resort in extraordinary circumstances and that suspensions must
be temporary. Programs must comply with the following requirements:

o They cannot suspend students without talking to a mental health consultant,
collaborating with parents, and using community resources. 4

o Temporary suspensions can be used as a last resort when (1) the program has already
tried interventions recommended by a mental health consultant, (2) there is a serious
safety issue, and (3) the program needs time to put services in place.*

o If the program does suspend your student, they must explore all steps to help the
student return as quickly as possible, including providing supports, talking to the
family, and making referrals.*

e Head Start programs must proactively identify and effectively serve students with
disabilities.

o If a child is regularly displaying serious challenging behaviors, a program must
consider a wide range of options and document all steps taken to address the
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behaviors. These steps must include, at a minimum, talking to a mental health
consultant and considering all services required for students with disabilities.*

o If a child has not already been identified as eligible for disability-related services, a
program must work with other agencies to determine whether the child is eligible. 4

Keystone STARS: Many childcare and early learning programs participate in Keystone STARS, a
quality rating and training system that helps licensed programs improve. To receive a high-quality
rating from Keystone STARS, programs must meet certain benchmarks, including requirements to
support children experiencing challenging behaviors so that they are not discriminated against. For
a program to maintain a certain Keystone STARS quality rating, it must:#

e Provide professional development opportunities for staff to support children’s needs.“®

e Develop plans for referrals to social, mental health, educational, wellness, and medical
services.

e Use observation-based assessments and maintain data on student outcomes that can be
shared with families and partners.>°

e Hold a minimum of two family conferences to discuss strengths, behavioral challenges,
needs, and goals for the child.>

In addition, Keystone Stars programs must adopt policies, practices, and supports regarding
inclusion, including a process to address local steps to ensure inclusion in response to the OCDEL
Announcement, Inclusion of All Children in Early Childhood Programs in Pennsylvania.>? Keystone
Stars programs also must implement effective teaching practices that promote development across
all content areas for all children, including those who are culturally and linguistically diverse. >3

PHLpreK: Programs contracted with PHLpreK are required to take steps to prevent children from
being suspended or expelled.>* Additionally, programs contracted with PHLpreK are required to
maintain a Keystone STARS level 3 or 4 rating, meaning that these programs must also meet the
Keystone STARS quality benchmarks. The PHLpreK Provider Agreement requires that programs:>

e May not independently suspend or expel an enrolled child.

e Must develop an intervention or transition plan that supports the child exhibiting challenging
behavior.

e Must contact the Administrative Intermediary and Quality Support Center if a child poses a
risk to the safety or well-being of other children or staff.

e Must consider quality supports and resources available.

Pre-K Counts: Pre-K Counts programs also must follow specific guidelines set out by statute,>®
including the following:

e Programs must be open to children with developmental delays, disabilities, or both, and
must provide inclusive environments.>’
e Providers must conduct a developmental screening within 45 days of a child starting.>?
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e Programs must comply with OCDEL’s Inclusion Policy Statement and Suspension and
Expulsion Policy Statement.>®

e Programs must use trauma-informed approaches and receive training on the topic.®°

e Programs must inform children’s families of program goals and their children’s progress. ¢’

e As required by law, providers may not deny admission based on disability. 62

e The following young children are to be prioritized in enrollment if they meet all eligibility
requirements: children with disabilities, children receiving behavioral or mental health
supports, children in the child welfare system, children whose parents do not have a
postsecondary degree, English language learners, children experiencing homelessness,
children whose parent is incarcerated, migrant children, and children with a mother who
was under age 18 when the child was born. 3

e Children may not be excluded from enrollment for any reason that does not explicitly align
with a program’s prioritization plan. %

e Programs must be transparent and communicate their enrollment priorities. >

e Providers must collaborate with and make referrals to other agencies, including Early
Intervention agencies, Child Care Information Services agencies, and community resources. %

ENSURING ACCESS TO PRESCHOOL FOR CHILDREN WITH DISABILITIES

The Americans with Disabilities Act (ADA)® is a federal law that prohibits discrimination against
children with qualifying disabilities in preschool or daycare settings, including in enrollment, equal
access, program administration, and discipline. Children with qualifying disabilities®® include:

e Children who receive early intervention services; and
e Children with mental or physical conditions that substantially limit major life
activities (including thinking, walking, seeing, making friends, talking, etc.).

Parents may request a “reasonable modification” or accommodation to ensure that a child with a
qualifying disability can access a program. Preschools must make reasonable modifications to their
policies and practices to integrate children with disabilities into their programs. ¢ Preschools must
provide aids and services to ensure that children with disabilities can equally access its programs
and benefits and cannot exclude a child with a disability without attempting modifications.”°

Under Title Il of the ADA, preschools cannot exclude children on the basis of their disabilities or
disability-related behaviors unless their presence poses a direct threat to the health or safety
of others or necessary care would fundamentally alter the nature of the program.’! A decision
must be based on individualized determination.

For more information, please visit the Department of Justice’s FAQ about Child Care Centers and
the Americans with Disabilities Act.

The Individuals with Disabilities Education Act (IDEA)72 guarantees that eligible children with
disabilities receive a free, appropriate public education, including all necessary services. Qualifying
children have access to early intervention services from birth to 5 or 6 years old. To learn more,
see ELC’s fact sheets on Early Intervention.
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Section 504 of the Rehabilitation Act of 197373 prohibits discrimination against and exclusion of
students with disabilities in all programs that receive federal funding. Children who do not qualify
for special education services under IDEA may still qualify for protections under Section 504. An
important note: Section 504 applies the ADA definition of a person with a disability, which is very
broad and includes a person who has a history or record of an impairment or a child who is
perceived by others as having an impairment. The definition includes anxiety disorders, PTSD, and
other mental health challenges that may significantly impact a child’s ability to learn or socialize.”

The Pennsylvania Human Relations Act (PHRA)?? is a state law that prohibits discrimination in
public accommodations and education, including early childhood education settings. Under the
PHRA, it is illegal to discriminate against a child based on their disability, race, or sex, among
other traits.

Do these protections apply to my child’s program?

Most preschool programs must comply with the ADA and PHRA, including private programs and
programs through Head Start, PHLPrek, Pre-K Counts, school districts, and Early Intervention,
among others. Preschools operating on religious organizations’ properties must comply with the
ADA unless they are operated by a religious organization.”® Protections under the IDEA and Section
504 apply only to programs that receive federal funding, which does not include completely private
or religious schools that do not take federal funding.

ENSURING ACCESS TO PRESCHOOL FOR CHILDREN EXPERIENCING HOMELESSNESS

Preschool-age children who experience homelessness have important independent legal rights
under a federal law called the McKinney-Vento Act.””

A child is considered “homeless” under the McKinney-Vento Act if they lack a consistent, adequate,
fixed nighttime residence.”® This includes but is not limited to children who are:

e Living “doubled up” with friends or family due to economic hardship or loss of housing;

e “Couch surfing;”

« Living in temporary or emergency shelters;

« Living on campgrounds, including those who are unsheltered, in a tent, recreational camper,
or other inadequate accommodations;

« Living in a car, hotel, or trailer park;”’

e Living in a place that is not ordinarily used for sleeping;

« Living unsheltered; or

. Living in housing that is legally recognized as substandard. 8

The McKinney-Vento Act offers additional protections for preschool children who are experiencing
homelessness. These include:

e School stability?'
o Children must be allowed to remain in their current preschool or the preschool they
attended before becoming homeless if doing so is in their best interest.

Education Law Center | www.elc-pa.org | Facebook.com/EducationLawCenter | @EdLawCenterPa 8



Your Child’s Right to be Free from Discrimination in Preschool | 2025

o Children can stay in the same school (“school of origin”) even if they move, until they
secure permanent and adequate housing.

o Local education agencies (LEA) must collaborate to provide transportation to a
support a child to attend their school of origin, even if it requires crossing state lines,
if doing so is in a child’s best interest. 8 If a student becomes permanently housed in
the middle of the school year, the LEA must continue to provide transportation until
the end of the school year.

e Immediate enrollment??

o Children can enroll in a new preschool or kindergarten where they are now living or
where they have “a substantial connection.”

o Children must be enrolled on the same day they seek enrollment, even without
necessary documents normally required for enrollment (such as proof of age). Schools
may ask for necessary documentation after enrollment.

e Removal of policy barriers, including fines and fees®

o Schools must eliminate policies that create barriers for young children to have equal
access to preschool.

o Schools must eliminate fines and fees (including uniform or graduation fees) that
would prevent a McKinney-Vento eligible child’s enrollment, retention or equal access
to school.

e Schools cannot segregate, discriminate against, or stigmatize McKinney-Vento eligible
children.®

Do these protections apply to my child’s program?

Children who qualify as “homeless” under the federal act are protected in public preschool
programs, including programs funded by Head Start; school district programs; or programs
through Early Intervention, Elwyn, or an Intermediate Unit. Even if a family is unaware of their
eligibility for protections under the law, schools are responsible for promptly identifying
schoolchildren who are experiencing homelessness. 8

For more information about the McKinney-Vento Act and other rights and protections, please see
our fact sheet on “The Rights of Students Experiencing Homelessness.”

ENSURING ACCESS TO PRESCHOOL FOR CHILDREN IN FOSTER CARE

Children cannot be excluded from preschool because of their foster care status. Rather, as
discussed above, children in foster care must be prioritized for Head Start programs. In addition,
children in foster care settings have some of the same additional protections under federal law as
children experiencing homelessness under the federal Every Student Succeeds Act (ESSA), which is
part of the Elementary and Secondary Education Act (ESEA).%

e Under ESSA, educational stability protections apply to children in foster care who attend
public preschool. If a local education agency (LEA) offers a public preschool education,
the LEA must meet the Title | requirements for preschoolers in foster care and must
provide the following:
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o School stability: LEAs must ensure that a child in foster care remains in their
preschool of origin, unless a determination is made that it is not in the child’s best
interest.®

o Transportation: Preschoolers in foster care should receive transportation to and
from their public preschools of origin.® If a district cannot provide transportation,
the custodial agency and district should collaborate to arrange transportation.

e Protections apply only when the child was enrolled at the time of their placement in
foster care and whenever there is a change in their foster care placement.*

Do these protections apply to my child’s program?

Educational stability protections under ESSA apply to public preschool programs, including
programs funded by Head Start; school district programs; or programs through Early
Intervention, Elwyn, or an Intermediate Unit.

For more information, see our fact sheets on “School Stability & Immediate Enrollment for Children
in Foster Care” and “Rights of Students in Foster Care.”

WHAT IF | HAVE A COMPLAINT ABOUT DISCRIMINATION AGAINST MY CHILD IN PRESCHOOL?

If you believe that you or your child have experienced discrimination in an early childhood
education program, you have several options to challenge discriminatory decisions and report
violations. These include submitting DHS licensing complaints and other state complaints to the
Bureau of Early Intervention Services and Family Supports and the Pennsylvania Human Relations
Commission. In addition, complaints may be filed with the U.S. Department of Justice. '

e Office of Child Development and Early Learning/DHS licensing

o You can fill out a complaint about a program here, including complaints about
discrimination against you or your child.

o Staff from this office investigate complaints regarding licensed programs that fail to
meet licensing requirements, including complaints about discrimination.

o Each region in the state has its own certification office. Philadelphia is overseen by
the Southeast Region Office, which can be reached at 215-560-2541. For more
information, including contacts for each region, see the state’s website here.

e Pennsylvania Human Rights Commission®?

o See our fact sheet on “How to File a Complaint to the PHRC.”

o You have 180 days to file from when the alleged discrimination happened. However,
pursuant to a Pennsylvania Supreme Court ruling, minority tolling permits
consideration of a complaint filed by a person from 180 days of their 18t birthday,
even if the incident happened more than 180 days ago.®

e Bureau of Early Intervention Family Services and Supports (BEISFS)

o You can submit a BEISFS complaint for any Early Intervention issue that has occurred

in the last year by submitting this complaint form.%
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o You can also download the form and submit it by fax at 717-346-9330 or by email at
ra-ocintervention@pa.gov. You can find contact information for BEISFS and more
information about complaint procedures here.

o The BEISFS will then investigate your complaint within 60 days.® If the investigation
finds problems, the state will require the county, IU, or Elwyn to fix them. Within 60
calendar days after a complaint is filed, BEISFS will issue a written decision that
addresses the claims in your complaint. %

e Department of Justice (DOJ)

o The DOJ Civil Rights Division is charged with investigating complaints of all civil rights
violations prohibited under federal law.®’

o If you believe a preschool has discriminated against you or your child based on a
disability, you can file an ADA complaint here.

o If you believe you have been discriminated against because of your race, color, or
national origin, including limited English proficiency, by programs or activities
receiving federal financial assistance (such as Head Start), you can file a complaint
with the Civil Rights Division here.

e U.S. Department of Education Office for Civil Rights (OCR)

o OCR is responsible for investigating and addressing complaints of discrimination in
school settings, including in preschools that receive federal funding, when it occurs
based on race, sex, disability, national origin, or other factors discussed above.%

o You can learn more about OCR’s complaint process and file a complaint here.

o Please note, due to selective enforcement and recent federal efforts to eliminate the
U.S. Department of Education, OCR’s ability to timely investigate complaints has been
greatly reduced.®

The Education Law Center-PA (ELC) is a nonprofit, legal advocacy organization with offices in Philadelphia and
Pittsburgh, dedicated to ensuring that all children in Pennsylvania have access to a quality public education.
Through legal representation, impact litigation, community engagement, and policy advocacy, ELC advances the rights
of underserved children, including children living in poverty, children of color, children in the foster care and juvenile
justice systems, children with disabilities, English learners, LGBTQ students, and children experiencing homelessness.

ELC’s publications provide a general statement of the law. However, each situation is different. If questions remain about how
the law applies to a particular situation, contact ELC’s Helpline for information and advice — visit www.elc-pa.org/contact or
call 215-238-6970 (Eastern and Central PA) or 412-258-2120 (Western PA) — or contact another attorney of your choice.

' Reduction of Expulsion and Suspension in Early Childhood Programs in Pennsylvania, PA. DEP’T oF Epuc. (2017),
https://www.pa.gov/content/dam/copapwp-pagov/en/education/documents/instruction/early-learning/early-
intervention/laws-regulations-and-announcements/announcements/2017/ei%2017-
02%20reduction%200f%20expulsion%20and%20suspension.pdf.
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